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THE JURISDICTION OF A SOVEREIGN STATE 


HE power of a sovereign to affect the rights of persons, 

whether by legislation, by executive decree, or by the judg- 
ment of a court, is called jurisdiction. As this has been de- 
scribed as a power, it might be thought that it rests in the last 
analysis on physical force, and that a sovereign’s jurisdiction 
therefore depended on his puissance. This would be true if the 
creation of a legal right lay solely in a sovereign’s will, and by 
a mere act of willing a sovereign could affect private rights. 
Not so, however. The creation of a legal right is an act of the 
law; and the law can act only in accordance with itself. The 
power of a sovereign, therefore, to affect legal rights depends 
upon the law; and upon the law must be based all sovereign 
jurisdiction. 

Upon what law can the sovereign’s power be based? Is he 
subject to any law but his own? ‘That could hardly be, and he 
remain sovereign. And if his jurisdiction is based upon his own 
law, since that, we are told, is only the legislative expression of 
his will, how when he wills to act can his jurisdiction to do so 
be limited by that law which he wills to create? The answer to 
these questions must be sought in an examination of the relation 
of a sovereign’s will to that part of his law which we call inter- 
national law. For it must be clear that if any law restrains a 
sovereign in the exercise of his powers it must be the law which 
fixes the rights and duties of nations among themselves. If it is 
legally wrong for a sovereign to exercise his will, it must be so 
because that infringes the rights of other sovereigns. 
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International law is, in its broader sense, a body of principles 
framed in accordance with the legal sense of civilized nations, 
and developed in their practices; but in this sense it is of course 
not strictly law at all, in the ordinarily accepted sense. It is 
at least the territorial law of no state. But there is a very power- 
ful incentive upon every sovereign to induce the incorporation of 
its provisions in his own law; that incentive is the desire to be 
received into good society. In order to be received into the 
society of nations each civilized sovereign consents to accept 
as part of the law that binds his land the principles of inter- 
national law; and thus makes part of his law a body of prin- 
ciples which he has not created, and which he has no power of 
himself to change. 

This is not the only instance of such an anomolous condition. 
Those sovereigns who consent to allow foreigners to be tried in 
their own consular courts in accordance with their own law are 
accepting as part of the territorial law a law which the sovereign 
of the territory has not made and cannot unmake;’ and so of 
the Moslem sovereigns who allow their Christian subjects to be 
tried in courts of their own church, in accordance with their own 
ecclesiastical law.’ 

It cannot be doubted that all countries governed by the com- 
mon law have in fact accepted international law as part of the 
common law; and that the principles of that law which give or 
withhold jurisdiction are therefore principles of our common 
law. 

But, generally speaking, a rule of the common law may be 
changed by the sovereign through his legislature. May he thus 
change in his own favor the rules of jurisdiction, brought into 
his common law by his acceptance of international law? For 
instance, suppose the legislature (not hampered by a constitu- 
tion) should direct the courts to issue personal judgments 
against absent and non-consenting foreigners: something be- 
yond the jurisdiction of legislature to order or court to do, ac- 





1 Casdagli v. Casdagli, [1919] A. C. 145, “It is part of the law of Egypt 
that English residents are governed by English law,” per Lord Finlay, L. C. 
at p. 161. 

2 19 Juris. des Trib. de la Réforme (Egypt), 231; translated in 1 Bratz, Cas. 
Conr. L. 85. 
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cording to the law governing jurisdiction. The courts would be 
obliged to obey the legislature; at least, such is the doctrine of 
the English courts; but they would obey under protest, aware 
that their action would receive no recognition from any other 
country. 

Precisely this question was discussed by Mr. Justice Black- 
burn in Schibsby v. Westenholz.’ In that case a French court 
had given judgment against an absent foreigner, under a pro- 
vision of their own code, and the English court was asked to 
enforce the judgment. In answer to an objection that the 
French court was without jurisdiction to render the decree, in 
spite of the provision of the code, the English court was con- 
fronted with a provision of the British Common Law Procedure 
Act, which provided for judgments in similar cases by the British 
courts. As to this argument, Blackburn said: 


“‘ Should a foreigner be sued under the provisions of the statute re- 
ferred to, and then come to the courts of this country and desire to be 
discharged, the only question which our courts could entertain would 
be whether the Acts of the British legislature, rightly construed, gave 
us jurisdiction over this foreigner, for we must obey them. But if, 
judgment being given against him in our courts, an action were brought 
upon it in the courts of the United States (where the law as to the 
enforcing foreign judgments is the same as our own), a further ques- 
tion would be open, viz., not only whether the British legislature had 
given the English courts jurisdiction over the defendant, but whether 
he was under any obligation which the American courts could recog- 
nize to submit to the jurisdiction thus created. This is precisely the 
question which we have now to determine with regard to a jurisdiction 
assumed by the French jurisprudence over foreigners.” 


It is clear, then, that the sovereign cannot confer legal juris- 
diction on his courts or his legislature when he has no such 
jurisdiction according to the principles of international law. The 
question remains whether a judgment rendered in accordance 
with such a statute as has been described, attempting, to confer 
a jurisdiction which the sovereign does not possess, is legally 
binding in the country where it is rendered. The decree certainly 
voices a command of the sovereign, whose will expressed through 
legal channels is undoubtedly law; the command, however, has 


3 L. R. 6 Q. B. 155, 159, 160 (1870). 
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no effect on the judgment-defendant, since the latter owes no 
obedience to the command. The decree is therefore a lawful 
decree, but not a judgment; and by calling it a judgment the 
sovereign cannot make it so.* 

Can the defendant, subsequently coming within the territory 
of the sovereign, be held to pay the amount of the so-called 
judgment? If the sovereign will in such a case is not effectively 
thwarted by a constitution, the answer must certainly be, yes. 
By entering the territory the foreigner submits to the sovereign 
will; and if the sovereign decree that he pay money he must 
assuredly do so. But if the arbitrary exaction of a money 
payment is forbidden by a constitution of the American type, 
the decree cannct be enforced against the foreigner even upon 
his coming within the jurisdiction. Thus in the important case 
of Pennoyer v. Neff’ Mr. Justice Field said: 


“If the court has no jurisdiction over the person of the defendant 
by reason of his non-residence, and, consequently, no authority to pass 
upon his personal rights and obligations; if the whole proceeding, 
without service upon him or his appearance, is coram non judice and 
void; if to hold a defendant bound by such a judgment is contrary 
to the first principles of justice, — it is difficult to see how the judg- 
ment can legitimately have any force within the State. The language 
used can be justified only on the ground that there was no mode of 
directly reviewing such judgment or impeaching its validity within 
the State where rendered; and that, therefore, it could be called in 
question only when its enforcement was elsewhere attempted. In later 
cases, this language is repeated with less frequency than formerly, it 
beginning to be considered, as it always ought to have been, that a 
judgment which can be treated in any State of this Union as contrary 
to the first principles of justice, and as an absolute nullity, because 
rendered without any jurisdiction of the tribunal over the party, is 
not entitled to any respect in the State where rendered.” 


The answer to our question as to the power of a sovereign 
to extend his own jurisdiction by statute must be, then, that he 
has such power so far as his own territory is concerned, but 
that such extension will not be recognized by other sovereigns. 
It may be added that any important tinkering with the pro- 





4 Foote v. Newell, 29 Mo. 400 (1860). 
5 95 U.S. 714, 732 (1877). 
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visions of international law in this fashion will tend to a with- 
drawal of fellowship by other sovereigns. 

We have then established a basis of jurisdiction in certain 
provisions of international law. Let us now examine those pro- 
visions more fully. 


I 


While, as has been seen, jurisdiction is not based on territorial 
power, it is nevertheless true that the law, generally speaking, 
extends the jurisdiction of a sovereign throughout his own terri- 
tories. What constitutes the territories of a sovereign is a politi- 
cal fact, and this fact, in so far as the territories in question lie 
within his power, is determined by the expression of his will. In 
other words, the limits of territory are fixable by statute, in so 
far as the statute does not trench upon the rights of another 
sovereign.° 

Within his own territory the jurisdiction of the sovereign is 
exclusive, except indeed in so far as he may by his own will per- 
mit the exercise of jurisdiction by another sovereign. In the 
often-quoted language of Chief Justice Marshall in the Schooner 
Exchange v. M’Faddon: * 


“ The jurisdiction of the nation within its own territory is necessarily 
exclusive and absolute. It is susceptible of no limitation not imposed 
by itself. Any restriction upon it, deriving validity from an external 
source, would imply a diminution of its sovereignty to the extent of 
the restriction, and an investment of that sovereignty to the same 
extent in that power which could impose such restriction. All ex- 
ceptions, therefore, to the full and complete power of a nation within 
its own territories, must be traced up to the consent of the nation 
itself. They can flow from no other legitimate source.” 


On the other hand, a sovereign has in general no power or 
jurisdiction outside his own territory; and he can confer upon 
his legislature no greater power than he himself possesses. In 
the language of Chief Justice Marshall in Rose v. Himely: ° 





6 Commonwealth v. Manchester, 152 Mass. 230, 25 N. E. 113 (1890); Regina 
v. Keyn, 2 Ex. Div. 63 (1876). 

7 » Cranch (U. S.) 116, 136 (1812). 

8 4 Cranch (U. S.) 241, 279 (1808). 
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“Tt is conceded that the legislation of every country is territorial; 
that beyond its own territory, it can only affect its own subjects or 
citizens. It is not easy to conceive a power to execute a municipal 
law, or to enforce obedience to that law without the circle in which 
that law operates. A power to seize for the infraction of a law is 
derived from the sovereign, and must be exercised, it would seem, 
within those limits which circumscribe the sovereign power... A 
seizure of a person not a subject, or of a vessel not belonging to a 
subject, made on the high seas, for the breach of a municipal regula- 
tion, is an act which the sovereign cannot authorize.” 


The language of the court in St. Louis v. The Ferry Co.,° may 
also be quoted: 


“Tf the legislature of a State should enact that the citizens or prop- 
erty of another State or country should be taxed in the same manner 
as the persons and property within its own limits and subject to its 
authority, or in any other manner whatsoever, such a law would be 
as much a nullity as if in conflict with the most explicit constitutional 
inhibition. Jurisdiction is as necessary to valid legislative as to valid 
judicial action.” 


If, then, a legislature has no jurisdiction outside the territory 
of the sovereign, any attempted legislation claiming to affect 


matters outside such territory must be merely void. This prin- 
ciple has been applied to statutes purporting to punish as crimes 
acts done entirely beyond the boundaries of the state. Thus in 
State v. Knight *° an indictment was framed upon a statute pur- 
porting to punish persons who in neighboring states counterfeited 
and uttered bills of credit of North Carolina. The court dis- 
charged the defendant, saying: 

“ This state cannot declare that an act done in Virginia by a 
citizen of Virginia shall be criminal and punishable in this state: 
our penal laws can only extend to the limits of this state, except 
as to our own citizens.” 

In a similar case, People v. Merrill,” the court said: “ It can- 
not be pretended or assumed that a state has jurisdiction over 
crimes committed beyond its territorial limits.” And with this 





9 rz Wall. (U. S.) 423, 430 (1870). 

10 2 Hayw. (N. C.) 109 (1799). The contrary decision in Hanks v. State, 13 
Tex. Cr. 289 (1882), must be regarded as anomalous. 

11 2 Park. (N. Y.) 500 (1855). 
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may be compared the language of Mr. Justice Story in The 
Apollon: ** “ The laws of [a] nation . . . can have no force to 
control the sovereignty or rights of any other nation, within its 
own jurisdiction.” 


II 


In a number of instances in this country where states are sep- 
arated by a river, the states have “ concurrent jurisdiction on 
the river,” although the exact boundary between the states may 
be the middle of the river, as,in the case of the Mississippi, or 
one bank at low water, as in the case of the Ohio. In spite of 
doubts expressed in some early cases, this has been interpreted 
as meaning jurisdiction in the fullest sense. Thus in Wedding v. 
Meyler** Mr. Justice Holmes said: 


“ What the Virginia compact most certainly conferred on the States 
north of the Ohio, was the right to administer the law below low- 
water mark on the river, and, as part of that right, the right to serve 
process there with effect. State v. Mullen, 35 lowa, 199, 205, 206. 
What more jurisdiction, as used in the statute, may embrace, or what 
law or laws properly would determine the civil or criminal effect of 
acts done upon the river we have no occasion to decide in this case. 
But so far as applicable we adopt the statement of Chief Justice Rob- 
ertson, in Arnold v. Shields, 5 Dana, 18, 22: ‘ Jurisdiction, unqualified, 
being as it is, the sovereign authority to make, decide on, and execute 
laws, a concurrence of jurisdiction, therefore, must entitle Indiana to 
as much power — legislative, judiciary, and executive, as that pos- 
sessed by Kentucky over so much of the Ohio River as flows be- 
tween them.’ ” 


In the state court from which the appeal was taken Judge 
White had expressed the opinion that the jurisdiction conferred 
on the states was only legislative jurisdiction. 

In accordance with this doctrine, the courts of either state, 
each applying its own law, have punished crimes committed upon 
that part of the river within the boundaries of the other state,“* 





12 g Wheat. (U. S.) 362, 370 (1824). 

13 192 U. S. 573, 584, 585 (1904), reversing Meyler v. Wedding, 107 Ky. 310, 
53 S. W. 809 (1899). 

14 Wiggins Ferry Co. v. Reddig, 24 Ill. App. 260 (1887); Carlisle v. State, 
32 Ind. 55 (1869); Dugan v. State, 125 Ind. 130, 25 N. E. 171 (1890); State v. 
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such, for instance, as violations of its own license laws;*® each 
has applied its own death statute to a death caused anywhere on 
the river,*® has licensed the erection of a bridge or dam,"’ and has 
served its process anywhere on the river.*® 

The possibility of joint action of the states has been sug- 
gested,’® but it seems clearly inadmissible in our form of gov- 
ernment. Neither state can punish an offence against the other.” 

The inconveniences of such concurrent jurisdiction “ are obvi- 
ous, and do not need to be stated. We have nothing to do with 
them when the law-making power has spoken.” ** They are, to 
be sure, more troublesome theoretically than practically.? For 
most purposes, the rules worked out for concurrent judicial 
jurisdiction would sufficiently obviate interstate strife. As Judge 
Pillsbury said, in Wiggins Ferry Co. v. Redding: ** 


“ Undoubtedly it would be held that the judicial tribunal first tak- 
ing cognizance of the cause would, under well established and under- 
stood principles, retain its jurisdiction to the end of the controversy, 
applying the law of the forum to the facts of the case in settling the 
rights of the parties.” 


Yet difficulties might arise. An act forbidden by one state 
might be licensed by another; and action under such license of 





Mullen, 35 Ia. 199 (1872) ; Lemore v. Commonwealth, 127 Ky. 480, 105 S. W. 930 
(1907) ; State v. Cunningham, 102 Miss. 237, 59 So. 76 (1912); Sanders v. St. 
Louis & N, O. A. Line, 97 Mo. 26, 10 S. W. 595 (1888) ; State v. Metcalf, 65 Mo. 
App. 681 (1896) ; State v. Cameron, 2 Pin. (Wis.) 490 (1850) ; Commonwealth v. 
Garner, 3 Grat. (Va.) 655 (1846). 

15 Welsh v. State, 126 Ind. 71, 25 N. E. 883 (1890); State v. Seagraves, 111 
Mo. App. 353, 85 S. W. 925 (1905). 

16 Memphis & C. P. Co. v. Pikey, 142 Ind. 304, 40 N. E. 527 (1895) ; Sherlock 
v. Alling, 44 Ind. 184 (1873) ; Opsahl v. Judd, 30 Minn. 126, 14 N. W. 575 (1883); 
Carlin v. New York, N. H. & H. R. R., 135 App. Div. 876, 120 N. Y. Supp. 261 
(1909). 

17 J. S. Keator Lumber Co. v. St. Croix Boom Corp., 72 Wis. 62, 38 N. W. 
539 (1888). 

18 Wedding v. Meyler, 192 U. S. 573 (1904). 

19 Brewer, J., in Nielsen v. Oregon, 212 U. S. 315 (1909). See Attorney- 
General v. Delaware & B. B. R. R., 27 N. J. Eq. 631 (1876). 

20 State v. Cunningham, 102 Miss. 237, 59 So. 76 (1912). 

21 Holmes, J., in Wedding v. Meyler, 192 U. S. 573, 585 (1904). 

22 “Tn many years, no practical inconvenience has resulted from the con- 
current jurisdiction exercised by Kentucky and Indiana on the river.” Hobson, J., 
in Meyler v. Wedding, 107 Ky. 685, 704, 53 S. W. 809 (1899). 

23 24 Ill. App. 260, 265 (1887), 
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one state might be prosecuted as a crime against the other. It 
was held in a state court that an act within the territory of the 
licensing state might be punished by the courts of the other 
state;** but the Supreme Court of the United States has reached 
the opposite conclusion. A license for fishing by a seine was 
granted by the state of Washington, and was exercised in the 
Columbia River on the Washington side of the boundary line. 
The act was prosecuted and the defendant convicted in an Ore- 
gon court as a violator of the Oregon law, that state having 
concurrent jurisdiction with Washington on the river. On ap- 
peal to the Supreme Court of the United States it was held that 
the prosecution would not lie.*° That the Court did not place 
this on any ground inconsistent with the ordinary doctrine is 
shown by the language of Mr. Justice Brewer: 


“Whether, if the act of the plaintiff in error had been done within 
the territorial limits of the State of Oregon, it would make any differ- 
ence we need not determine, nor whether, in the absence of any legis- 
lation by the State of Washington authorizing the act, Oregon could 
enforce its statute against the act done anywhere upon the waters of 
the Columbia.” 


It seems to follow from the decision of this case that the legis- 
lative jurisdiction of one state within the territory of the other 
must be exercised in conformity with, though not necessarily 
identically with the law of that state. This constitutes a limi- 
tation on the extent of the jurisdiction that may be exercised. 
And that there are other limitations appears from the decision 
in Central Railroad v. Jersey City.”® In that case the boundary 
between New York and New Jersey was the middle of the 
Hudson River, but New York was given jurisdiction over the 
whole river. New Jersey levied a tax upon land in the river. 
This tax was held valid. Mr. Justice Holmes said that each 
state possessed sovereignty within its own boundaries; and that 
the jurisdiction granted to New York must mean something less 
than sovereignty. He quoted from an earlier case a definition 
of jurisdiction: “ jurisdictio, authority to apply the law to the 
acts of men.” 

24 State v. Moyers, 155 Ia. 678, 136 N. W. 896 (1912). 

25 Nielsen v. Oregon, 212 U. S. 315, 321 (1909). 

26 209 U. S. 473 (1908). 
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That there are acts of sovereignty in a preéminent sense, not 
merely acts within the legislative, judicial, or executive juris- 
diction has often been asserted; and indeed it has been sug- 
gested that government is exercised in four, rather than three 
functions. It might be suggested that the levying of taxes and 
the grant of special privilege are examples of a.sovereign power 
transcending both legislation and administration. If this is true, 
the working out of the limits of such power is beyond the scope 
of the present article. It is doubtful whether all the cases could 
be solved even upon such a theory. There is nothing to show 
that a legislative permission to fish, for instance, would be 
treated differently from a sovereign license. 

It is submitted that the reason for the decisions just examined 
rests upon a different ground. The concurrent jurisdiction 
“on” or “over” the river seems not to include jurisdiction 
over the land under the river, or on its banks, or, it would seem, 
over any act not interfering with the free navigation of the 
river. 

Some support for this view is given by the case of Mississippi 
& Missouri Railroad v. Ward.” In that case it was held to be 
beyond the jurisdiction of the Iowa courts to deal with an ob- 
struction to navigation caused by the building of a bridge on 
the Illinois side of the river. The authority of the case is, how- 
ever, weakened by the fact that the court did not consider the 
provision for concurrent jurisdiction now under discussion. In 
Gilbert v. Moline Water Power & Manufacturing Co.,”* the 
court refused to enjoin the obstruction of the river by a dam on 
the Illinois side. One reason for the court’s action was that the 
laws of Iowa could not “ bind or affect property out of or be- 
yond our territorial limits”; the joint jurisdiction granted 
by the Act of Congress being confined to policing the floating 
river-life. There was, however, another ground on which the 
decision could have been put. : 

This proposition is not undisputed. In State v. George ** the 
defendant was indicted for an offence committed on a bridge 
over the Mississippi River. The precise spot was over an island 





27 2 Black. (U. S.), 485 (1862). 
28 19 Iowa, 319, 321 (1866). 
29 60 Minn. 503, 63 N. W. 100 (1895). 
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which was situated on the Wisconsin side of the boundary. It 
was argued that this was not an offence “ on ” the river, and was 
therefore not within the concurrent jurisdiction of Minnesota. 
The court, however, held that the indictment would lie. The 
reason is a suggestive, though, it is submitted, an untenable one; 
that passage over the bridge is as much a part of the river traffic 
as passage over the river on a ferry-boat would be. The oppo- 
site result was reached in Columbia River Packers Association 
v. M’Gowan,” where nets were set in the Columbia River, at- 
tached to an island within the territory of Oregon. It was held 
that Washington had no jurisdiction over the act, on the ground 
that jurisdiction over the river does not extend to things done 
on land. 

An even narrower interpretation of the jurisdiction is possible. 
Should it not be confined, as suggested in a case already 
noticed,®** to river-traffic? In the case of Central Railroad v. 
Jersey City® the jurisdiction granted to New York was ex- 
pressly extended to the islands in the river; but it was intimated 
that this was to be exercised only in connection with navigation. 
In Columbia River Packers’ Association v. M’Gowan,** where 
the object of legislation was nets and floats in and upon the . 
water, anchored to stones upon the river-bottom, the court 
allowed jurisdiction because directed against things floating on 
the water, while admitting that it could not be exercised over 
the stone anchors. It has been seen that the concurrent juris- 
diction cannot be exercised over bridges or dams attached to a 
bank; but it has been held that it may be exercised over a boat 
floating in the water but attached to land within the boundaries 
of the other state.** It is submitted that the distinction can 
be explained only on the ground that the boat floats on the 
river, and uses it as a carrying force, while the bridge or dam 
rests entirely on the land. 





30 219 Fed. 365 (oth Circ., 1914). 

31 Gilbert v. Moline W. P. & M. Co., 19 Iowa, 319 (1866). 

82 209 U. S. 473 (1908). 

33 372 Fed. go1 (Circ. Ct. W. D. Wash., 1909). 

34 Sanders v. St. Louis & N. O. A. Line, 97 Mo. 26, 10 S. W. 595 (1888); 
State v. Plants, 25 W. Va. 119 (1884). 





HARVARD LAW REVIEW 


III 


But though in general, a. sovereign cannot exert jurisdiction 
beyond his own territory, it is, nevertheless, within the power of 
that law that fixes the limits of territorial jurisdiction to extend 
the limits of jurisdiction into the territory of another sovereign. 
Generally speaking, there can be no such extension in the case 
of things, since to allow two sovereigns simultaneous jurisdiction 
over things would be to create that anarchy. which it is the ob- 
ject of law to avoid. By making it possible for two sovereigns, 
each in accordance with his own will, to determine the disposi- 
tion of a thing, such a doctrine would permit conflicting disposi- 
tions, which, in the absence of a higher power to compel har- 
mony, would be tantamount to a lawless struggle. The law 
that determines jurisdiction, therefore, cannot permit the exten- 
sion over things of the jurisdiction of a foreign sovereign. But 
with persons the case is somewhat different. While it is doubt- 
less true that a foreign sovereign cannot compel an act, he may, 
nevertheless, have power to forbid an act done abroad by one 
who is bound by law to obey him, for instance, by his subject. 
This, however, is not a jurisdiction very largely exercised; and 
it would seem that any exercise of it must be subject to the 
higher authority over the act of the sovereign within the juris- 
diction of whose law it is done.** 

There are cases, however, of common occurrence where a sov- 
ereign’s power is allowed to affect the rights of persons outside 
his territory; cases so common that one is apt to accept them 
as if they required no explanation. They may be divided into 
three classes: 

1. Cases where, by reason of a preéxisting obligation on the 
part of the person to obey the sovereign, the latter can impose le- 
gal duties upon the person although he is outside the sovereign 
territory. An example, hereafter discussed at length, is the juris- 
diction of the sovereign to render judgment against an absent 
defendant within his allegiance or domiciled within his territory. 
Another example, which being a creature of public law lies out- 
side the scope of this article, is the jurisdiction of a sovereign to 
call back his absent subject for military service. 





35 Dobree v. Napier, 2 Bing. (N. C.) 781 (1836). See Story, ConFLict oF 
Laws, § 22. 
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2. Cases where the rights of an absent person may be affected 
because of his prior submission, in this respect, to the jurisdic- 
tion of the sovereign. Examples are the jurisdiction of a court 
over an absent person who submits to the jurisdiction either by 
prior consent or by general appearance to defend the action; 
the jurisdiction of a sovereign to affect the interests of an absent 
owner in things submitted to his jurisdiction; and the jurisdic- 
tion to impose an obligation on an absent person because of 
acts caused by them to be done within the territory. 

3. Cases where the rights of an absent person may be af- 
fected by his acceptance of an act done in his name, though 
without his authority, within the territory. 

1. While a sovereign can exercise no legislative jurisdiction 
outside his own boundaries, he, nevertheless, has power over the 
acts of his own citizens wherever they may be. As regards his 
own. citizens, therefore, he may issue orders to them forthe 
regulation of their conduct while they are abroad. “ The laws 
of no nation can justly extend beyond its own territories, except 
so far as regards its own citizens.” *° 

Such extra-territorial commands must be limited, as has just 
been said, to regulating the conduct of persons who owe the 
sovereign obedience; and the power is in fact limited to criminal 
laws forbidding the doing of acts. Thus a sovereign may forbid 
and punish the commission of murder by his subject abroad. A 
similar power exists to forbid the commission of a crime on a 
vessel belonging to the sovereign’s territory.*’ But this power 
of the sovereign must yield to the actual jurisdiction of the terri- 
torial sovereign; and an act justified by the law of the latter 
sovereign in his own territory cannot be punished by the sover- 
eign of allegiance.** 

2. Much more important is the jurisdiction which results 
from submission. Generally speaking, a person who causes an 
act to be done within a foreign territory thereby submits himself, 
in so far as the legal results of his act are concerned, to the 
law of that territory. A striking instance is the case of a person 
who with his own instruments or through an innocent agent 


36 Story, J., in The Apollon, 9 Wheat. (U. S.) 362, 370 (1824). 

87 Regina v. Anderson, 11 Cox C. C. 198 (1868). 

88 Dobree v. Napier, 2 Bing. (N. C.) 781 (1836); Regina v. Lesley, Bell, 220, 
8 Cox C. C. 269 (1860). 
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kills a person in another territory, or causes some other viola- 
tion of the criminal law there.*® | 

The question may, however, be one of the creation of civil 
obligations, as in the common case of a person becoming obliged 
on a contract made by him in another state, by letter or by 
agent. An interesting example of such an obligation is that of 
a married woman, who by her own law is not bound by her con- 
tracts, nevertheless becoming bound under the law of another 
state by sending her offer or acceptance of an offer into that 
state by letter or by agent.*° 

A violation of a duty owed within the sovereign’s territory 
will be as effectual as the causing of an act within the territory 
to give the sovereign power to this extent over the absent per- 
son, as in the ordinary case of imposing a right of action for 
damages upon the absent violator of a duty, a right the measure 
of which is determined by the law of the sovereign who im- 
posed it, that is, the sovereign of the place of performance of the 
obligation. The original duty to act, however, must have been im- 
posed by a law having power to do it; a sovereign having other- 
wise no jurisdiction could not, by formally imposing such a duty 
on an absent person not bound to his obedience, claim to create 
an obligation out of the non-performance of the duty. This is 
illustrated by the Arkansas case of Beattie v. State.** This was 
a prosecution, under an Arkansas statute, for “ herding, grazing, 
and permitting to run at large” certain cattle. It appeared 
that the defendant owned land in Missouri and Arkansas; that 
he turned his stock loose on the range in Missouri with no-one 
to look after them, knowing that they were in the habit of going 
into Arkansas; and that on being turned loose in Missouri they 





89 State v. Hall, 114 N. C. 909, 19 S. E. 602 (1894). 

40 Robison v. Pease, 28 Ind. App. 610, 63 N. E. 479 (1902); Bell v. Packard, 
69 Me. 105 (1879); Milliken v. Pratt, 125 Mass. 374 (1878) ; Phoenix M. L. Ins. 
Co. v. Simons, 52 Mo. App. 357 (1893); Thompson v. Taylor, 66 N. J. L. 253, 
49 Atl. 544 (1901) ; Law v. Smith, 68 N. J. Eq. 81, 59 Atl. 327 (1904) ; Wood v. 
Wheeler, 111 N. C. 231, 16 S. E. 418 (1892); Baum v. Birchall, 150 Pa. St. 164, 
24 Atl. 620 (1892); Smith v. Frame, 3 Ohio C. C. 587 (1889); Case v. Dodge, 
18 R, I. 661, 29 Atl. 785 (1894) ; First Nat. Bank v. Shaw, 109 Tenn. 237, 70 S. W. 
807 (1902); Bowles v. Field, 78 Fed. 742 (Circ. Ct. D. Ind., 1897); First Nat. 
Bk. v. Mitchell, 92 Fed. 565 (2nd Circ., 1899), criticising Freeman’s Appeal, 68 
Conn. 533, 37 Atl. 420 (1897), which takes the opposite view. 

41 73 Ark. 428, 84 S. W. 477 (10904). 
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did stray into Arkansas. On this evidence, the Supreme Court 
of Arkansas held that the defendant could not be convicted. The 
court said: 


“The Legislature of this State has no power to punish a resident 
of Missouri for a lawful act done in that State. Nor do we think 
that it would alter the case if the defendant knew, at the time he 
turned them at large in Missouri, that they would probably come into 
Arkansas, for the Legislature of this State cannot compel the residents » 
of Missouri who live near the State line to keep their cattle in in- 
closed lots or fields in order to prevent them from coming into this 
State, and we do not think it was the intention of this statute to do so. 
. . . To undertake to arrest and fine a resident of Missouri because 
he does not prevent his cattle from straying into this State would be 
to assume a jurisdiction over the residents of that State never intended 
by the statute and beyond the power of the Legislature to confer.” 


The principles here stated are neatly developed in one or 
two series of cases, involving the power of a sovereign to sub- 
ject to his law the rights of an absent person. 

In the first series, a married woman places her accommodation 
note in the hands of an agent, to be discounted for the benefit 
of the payee. Suppose she would not be bound by the law of 
her domicil, but would be bound by that of the place of dis- 
count; whether the note binds her would be settled not by the 
question whether discount in the foreign state was within the 
scope of the agency, but by the question whether the place of 
discount was within her contemplation and submission. If she 
contemplated its use in the other state she is bound.*? If, on the 
other hand, she did not contemplate its use in the other state she 
is not bound.** Suppose, conversely, she would be bound by 
the law of her domicil, but would not be by the law of the place 
where she contemplated the discounting of the note, and the 
payee discounted it at her domicil. She is bound; the act was 
within the scope of the agency, and she is subject by reason of 
her presence to the law that governs the act.** 





42 First National Bank v. Shaw, 109 Tenn. 237, 70 S. W. 807 (1902), and 
cases cited in note 40. 

43 Basilea v. Spagnuolo, 80 N. J. L. 88, 77 Atl. 532 (1910) ; Union Nat. Bank 
v. Chapman, 169 N. Y. 538, 62 N. E. 672 (1902). 

44 F, B. Hauck Clothing Co. v. Sharpe, 83 Mo. App. 385 (1900). 
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Another interesting series of cases grows out of the various 
rules in different states as io the liability of stockholders for 
the acts of a corporation. Generally speaking this liability de- 
pends upon the law of the state of incorporation; for everyone 
who becomes a shareholder submits himself to that law.* 

In some states, however, notably in California, statutes pro- 
vide that stockholders in all corporations, foreign and domestic, 
shall be personally liable for all acts of the corporation within 
the state. Since this is an attempt to impose an obligation on 
an absent person, it can be effective only if that person submits 
himself to the law of the state by personally causing the act 
to be done. This he does, if he joins a corporation expressly 
formed to act within the state in question. It has accordingly 
been held that where one becomes a stockholder in an Arizona 
corporation formed for the express purpose of carrying on busi- 
ness in California he may be personally held, on the California 
law, on a note of the corporation made in California.** Mr. Jus- 
tice Holmes said: 


“The law of the place where the business is to be done . . . may 
fail to operate for want of power over the person sought to be affected, 
but the charter leaves it open to that person to come in under it by 
assent. . . In this case the defendant expressed in writing his wish 
that the corpora‘ion should set up a hotel in California. It is true 
that he also desired and stipulated that he should be free 
from personal charge. But that is merely the not infrequent 
occurrence of a party bringing about the facts and at- 
tempting to prohibit their legal consequence. . . By force of the 
statute, if the corporation incurs a debt within the jurisdiction, the 
stockholder is a party to it and joins in the contract in the proportion 
of his shares. And while the statutes of California cannot force an 
agent upon a foreign principal, still, if he has created such an agency 
in advance, he has come within the jurisdiction by his agent, as in 
other cases of contract made within a State from outside, and will 
be bound.” 





45 Leyner Engineering Works v. Kempner, 163 Fed. 605 (Circ. Ct. S. D. Tex., 
1908). 

46 Thomas v. Matthiessen, 232 U. S. 221, 234, 235, 236 (10914). In the case 
of Pinney v. Nelson, 183 U. S. 144, 151 (1901) Mr. Justice Brewer said: “ Parties 
may contract with special reference to carrying on business in separate States, 
and when they make an express contract therefor the business transacted in each 
of the States will be affected by the laws of those States, and may result in a 
difference of liability.” 
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Without such express assent to the doing of business in the 
state, the foreign stockholder in a foreign corporation cannot be 
bound by provisions of the local law. This is illustrated by an 
important English case. An English company, formed to carry 
on mines “ in the United States and Australia,” made contracts in 
California; it was held that the shareholders were not personally 
bound.*’? The ground upon which the decision was put by all 
the judges was that the individual shareholder sued had not 
especially “ authorized’ the company to act in California on 
his behalf; and on this ground the case is to be distinguished 
from that just examined. Where, however, the stockholder in 
the foreign corporation is himself a resident of the state by the 
laws of which he is to be bound, he will of course be held liable; 
whether the corporation was expressly formed to do business 
there *® or not.*° 

The ownership of property situated in another state involves a 
submission of the property to the jurisdiction of that state, if 
the property is there by the assent and acquiescence of the 
owner. In the case of Waters v. Barton™ certain slaves were 
loaned by the owner to another to be taken to another state, 
the borrower set up a claim to the ownership in the state to 
which he took them, and by the operation of the statute of limi- 
tations in that state he acquired an indefeasible title to them. 
The slaves were then brought back to the first state, and the 
former owner claimed them; but the court held that the title 
created by the law of the second state was a valid one. In 
answer to the argument that the owner had not been within that 
state, and was, therefore, not bound by its law, the court asked, 
may it not be said “ that, by knowingly suffering his property to 
be taken, and to remain within the jurisdiction during the pe- 
riod prescribed by the local law, he thereby voluntarily sub- 
jected his property and rights to the operation of such local 
laws? ” 





47 Risdon I, & L. Works v. Furness, [1905] 1 K. B. 304, [1906] 1 K. B. 40. 

48 Pinney v. Nelson, 183 U. S. 144 (1901) ; Thomas v. Wentworth Hotel Co., 
158 Cal. 275, 110 Pac. 942 (1910) ; Thomas v. Wentworth Hotel Co., 16 Cal. App. 
403, 117 Pac. 1041 (1911); Peck v. Noee, 154 Cal. 351, 97 Pac. 865 (1908). 

49 See the language of Mr. Justice Kennedy in Risdon I. & L. Works v. 
Furness, [1905] 1 K. B. 304, 315. 

50 1 Cold. (Tenn.) 450 (1860). 
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In accordance with this principle, property has been held 
to be subjected to the local law where it was on a vessel brought 
into a harbor of refuge in the foreign state by the master * and 
where it was a bill in the hands of an agent in the foreign 
state.” 

On the other hand, where the property is brought without the 
Owner’s acquiescence or consent into another state it seems 
that he has not subjected his interest in it to the law of that 
state, and that his title cannot be affected by such law.** So 
where a mortgagee has acquired an interest in the mortgaged 
property, which is thereafter tortiously carried by the mortgagor 
into another state and sold there, the law of the second state, 
which passes title by such sale, cannot operate to divest the title 
of the innocent mortgagee. On the same principle it would 
seem that where a thief steals goods in one state, takes them to 
another, and sells them in the open market to a bona fide pur- 
chaser, the owner would not lose his title, though the laws of 
the second state passed title by such a sale in market overt.” 
The question might have been raised in the case of Embericos v. 
Anglo-Austrian Bank,® where a check drawn in Roumania on 
England and stolen in Roumania was cashed in Austria. By the 
Austrian law the bank which in good faith cashed the check got 
a good title, and the court held that such a title was acquired, 
notwithstanding the English law to the contrary. No account 
was taken of the Roumanian law; it was probably the same as 
the Austrian. } 

3. A less usual, but well established, example of submission to 
law occurs when one ratifies or adopts as his own an act done 
in his name in another state. The doctrine of ratification of an 





51 Cammell v. Sewell, 5 H. & N. 728 (1860). 

52 Alcock v. Smith, [1892] 1 Ch. 238. 

53 Note the language of Lord Chief Justice Cockburn in Cammell v. Sewell, 
5 H. & N. 728 (1860). 

54 Edgerly v. Bush, 81 N. Y. 199 (1880); Taylor v. Boardman, 25 Vt. 581 
(1853). 

55 The case seems never to have arisen in court. In Todd v. Armour, 19 Scot. 
L. R. 656 (1882), the sale took place in the state where the goods were stolen, 
and were brought into the second state by the purchaser. The court was not 
clear what would have been the state of the title if the goods had been brought 
by the thief to the second state and sold there. 

56 [1904] 2 K. B. 870. 
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agent’s act would not bind a principal who had not authorized 
the act, where the act was done in a foreign state, unless the 
principal were in some way subject to the law that governed 
the act. This subjection to the foreign law is to be found in 
the subsequent submission to the law by acceptance or ap- 
proval of the act. It is thus possible, under the law of the state 
where an act is done by an unauthorized agent, to hold the prin- 
cipal for the act by reason of his subsequent ratification.* 

It is possible that one would be bound under a foreign law 
identical as to the point in question with one’s own law, even 
though there is no other ground of jurisdiction; but this is so 
obscure a doctrine on the authorities that it is possible only to 
mention it as a possible future development of the law. 


IV 


The chief limitation of a sovereign’s jurisdiction over his own 
territory is that on his power over border seas. Where a state 
is bounded by the ocean, international law permits the inclusion 
within the territory of a strip of border sea, extending outward 
for at least three miles and, some authorities believe, much 
further. It is generally believed that this doctrine of inter- 
national law itself determines the extent of territory of the sov- 
ereign of the coast. An important case in England held the con- 
trary, deciding that until the sovereign has expressed his will to 
occupy this territory it is not within his jurisdiction. But it 
was admitted that a statutory extension of jurisdiction over the 
littoral seas would bring them within the territory of the 
sovereign. 

Whatever may be true of the sea, the land under the sea may 
be regarded as vacant land subject to title by occupation on the 
part of any sovereign who is in a position legally to occupy it. 
Thus the sovereign of the shore may occupy the land under the 
sea adjoining the coast by opening a mine in the land, and in 
such a case the mine becomes part of his territory;° and the 





57 Hill v. Chase, 143 Mass, 129, 9 N. E. 30 (1886). See also McCullough v. 
McCullough, 203 Mich. 288, 168 N. W. 929 (1918). 

58 Regina v. Keyn, 2 Ex. Div. 63 (1876). 

59 “ Beyond low-water mark the bed of the sea might, I should have thought, 
be said to be unappropriated, and, if capable of being appropriated, would become 
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same thing would doubtless be true of a tunnel extended below 
the sea. 

When the territory of the sovereign includes the “ maritime 
belt ” it is clear that he may exercise all ordinary rights of sov- 
ereignty within it. Thus it has been held that he may control 
the fisheries both of free-swimming and of shell fish; and 
in an international arbitration case it was held that he may 
grant a monopoly within the belt of towage to and from his 
harbors." In this arbitration Mr. Commissioner Bainbridge 
said: 


“The right of the Government of Venezuela to grant the franchise 
in question, by virtue of its proprietary interest in and exclusive juris- 
diction over its territorial waters, is indisputable.” 


But notwithstanding his general jurisdiction over the mari- 
time belt, the sovereign’s power is limited by the fact that the 
littoral seas are part of the highway of nations, and the power 
to legislate within the three-mile limit cannot be so used as to 
create an obstacle to navigation. The power of the sovereign to 
regulate fishing is indubitable; so is his power to police the 
strip against acts inimical to the sovereign or his territory. But 
it would seem that no jurisdiction exists to make general laws 
governing passing vessels. The private law prevailing on such 
vessels, as well as all laws of merely internal police, must re- 
main the law of the flag. 

No such international right exists to navigate harbors and 
enclosed bays; and as to such waters the territorial law may 
be extended over foreigners as well as subjects.” 

The question was much discussed in two cases in which an 
attempt was made to apply the territorial patent law to foreign 
vessels navigating domestic waters. 

Caldwell v. Vanvlissengen °* was a motion for an injunction 
against using a patented propeller “ within the limits of that part 





the property of the first occupier.” Cockburn, C. J., in Regina v. Keyn, 2 Ex. 
Div. 63, 199 (1876). 

60 Manchester v. Massachusetts, 139 U. S. 240 (1891). 

61 The Mark Gray Case, RatsTon’s VENEZUELA ARBITRATION, 33. 

62 Patterson v. Bark Eudora, 190 U. S. 169 (1903); Forbes v. Cochrane, 
2 B. & C. 448 (1824) (per Best, J.). 

68 g Hare, 415, 426 (1861). 
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of the United Kingdom called England . . . including the seas, 
rivers and havens thereof.” It is to be noticed that at this time, 
at least, the Court of Chancery could exercise no jurisdiction over 
the littoral seas, and the phrase “within the limits” of Eng- 
land must be understood to exclude extra-territorial waters. ~The 
Vice Chancellor Turner, having stated what he took to be the 
universal rule that foreigners are in all cases subject to the laws 
of the country in which they may happen to be, added “ these 
Defendants, therefore, whilst in this country, must, I think, be 
subject to its laws. It is to be considered then, what are the 
laws of this country with reference to the rights of patentees.” 
The court held that the patent laws extended to vessels navi- 
gating territorial waters. 

In the very similar case of Brown v. Duchesne ** the Supreme 
Court of the United States reached an opposite conclusion, hold- 
ing that the United States patent laws did not apply to a foreign 
vessel using a patented gaff in an American port. Mr. Chief 
Justice Taney used almost identical language with that of 
Turner, V.C. “ Undoubtedly every person who is found within 
the limits of a Government, whether for temporary purposes or 
as a resident, is bound by its laws. . . The court is of opin- 
ion that cases of that kind were not in the contemplation of 
Congress in enacting the patent laws, and cannot, upon any 
sound construction, be regarded as embraced in them.” The 
court, in other words, admitted the power of the sovereign to 
extend his law over the foreign vessels in port; but interpreted 
this law as not so extended where the patented article had no 
permanent situs in the territory, but was present merely tem- 
porarily. It may be asked, what is the bearing of this decision 
upon the question whether a foreign vessel may be prevented 
from bringing into an American harbor intoxicating liquors, 
which, while in American waters are at all times safely locked up. 
It would seem from the language of this case that if Congress 
expressly forbid this act it would be held to be in contravention 
of our national policy, and the statute would therefore be upheld 
as within the legislative jurisdiction of Congress. But if a gen- 
eral act were to be interpreted, it would seem on the authority of 





64 19 How. (U. S.) 183, 194, 196, 197 (1856). 
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Brown v. Duchesne that the court must hold that the statute does 
not apply to such a case. 

Whether the power of a sovereign over the air above his terri- 
tory exists with a similar limitation it is perhaps too soon to 
assert dogmatically; but it seems probable that some such legal 
history as that of the border sea will attach to the circumam- 
bient air. 


Joseph H. Beale. 


Harvarp Law SCHOOL. 
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THE APPLICABILITY OF COMMON LAW RULES OF 
EVIDENCE IN PROCEEDINGS BEFORE WORK- 
MEN’S COMPENSATION COMMISSIONS * 


INTRODUCTION 


HE widespread adoption of Workmen’s Compensation laws 

has been accompanied by a demand for a more simple 

and summary method of procedure and proof than those given 
by the common law. Accordingly, in the compensation acts of 
many of our states, provisions have been incorporated with a 
view to relaxing the technical common law rules of evidence. 
When it is realized that only five states are at present without 
compensation acts,’ it becomes clear that the construction of 
such provisions raises a problem of the deepest significance. 
The same influences which resulted in the enactment of com- 
pensation acts aimed at a simplified administration of the acts. 
Judicial enforcement of compensation laws was generally dis- 
approved. The hearings before the federal commission ap- 
pointed to examine compensation statutes, 1912,’ constantly 
emphasized the thought that the proposed system must not be 
judicial in character and must not partake, at least in its 
first steps, of “all those necessary refinements that are carried 
on by courts.”* This conviction was based on considerable 
experience. The report for 1919 of the workmen’s compensa- 
tion board of Ontario rejoices in the simplicity of the provisions 
of the Ontario Act and the informal character of the procedure 
before the board,‘ and states that the English court procedure 
with appeal, as in civil cases, “ has rendered the Act so unsatis- 
factory, reducing its effectiveness fifty per cent, it is said, that a 
special committee is now seeking a remedy.” ° ‘There was some 





* This Essay will form part of a forthcoming series of Harvard Studies in 
Administrative Law. — Ep. 

1 Arkansas, Florida, Mississippi, North Carolina, South Carolina. 

2 Message of the President, 1912. 

3 Ibid. 

4 Report FOR 1919, Workmen’s Compensation Board of. Ontario, 7. 

5 Ibid., 8. 
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dissent from this view,° but of the forty-three states having com- 
pensation laws, only nine failed to entrust the administration of 
the laws to a commission.” Legislatures thus recognized the un- 
adaptability of a common law system of proof, rooted in the his- 
tory of the jury, to the solution of this pressing social problem. 
Legislatures heeded the deep sense of injustice felt by workers 
that the burden of proof rested always on them and that probative 
evidence was often kept out because it was hearsay. A growing 
distrust of our court system had thus grown up among working 
men and it was essential to the successful operation of the acts 
that workmen feel they were treated fairly while at the same 
time duly protecting the interests of industry and the com- 
munity’s interest in economy. 

But a legislature, in common with all human institutions, 
cannot foresee all the consequences of its acts nor can it provide 
for all contingencies. It is difficult to determine just how far 
the commissions appointed were expected to go in disregarding 
traditional methods of judicial procedure and proof. It is cer- 
tain only that some more simple and expeditious remedy was 
destined to be fashioned than that which would be had by 
resort to the courts. Even in states where the enforcement of 
the act was entrusted to the courts it was usually provided that 
the procedure should be “ simple and summary,” and some dif- 
ference was expected to exist between the trial of a case under 
the compensation act and an ordinary civil suit. It is time to 
ask: how far have these expectations been realized? What in- 
terpretations have these statutory provisions, specific or general, 
received by the courts, and, in the absence of any express stipula- 
tion and where the administration has been left to the courts, 
what weight has been accorded to the underlying motives and 
the economic considerations which brought these acts into being? 


EXTENT OF Proor 


A workmen’s compensation commission is essentially an ad- 
ministrative body. It is a business organization designed to 





6 Address before Law Association of Philadelphia on Workmen’s Compensa- 
tion, by Francis Bohlen, 1912. 

7 Alabama, Arizona, Kansas, Louisiana, New Hampshire, New Mexico, Rhode 
Island, Tennessee, Wyoming. 
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handle in a business way a complicated technical or business 
matter. Commissioners are presumably experts in their field, 
handling a great number of cases all of which involve the same 
general questions. It is inevitable that with experience the com- 
missioners become able to decide a question of fact correctly 
on much less or different evidence than would be required to 
convince a judge, let alone a motley jury unfamiliar with such 
issues. 

A different attitude towards a compensation case than is cus- 
tomarily taken towards a civil case is, therefore, justified. The 
fundamental thought back of workmen’s compensation legisla- 
tion is that accidents to workmen arising out of the employment 
are one of the incidents of the industry and that the industry, 
through consumers with the employer as a conduit, should 
pay that expense just as it bears other overhead. It is important, 
then, that the industry do pay for the accident suffered, and 
that the loss not be shifted to the employee because he has not 
come up to the standards of proof required in civil actions. 
Compensation cases are on a different plane. The dispute is 
not in-its ultimate analysis between this individual and that in- 
dividual; it is between the employee and consumers generally. 
If choice has to be made it is much better that some employees 
should receive awards on slim evidence than that some claimants 
who are entitled but cannot come up to the standard of proof 
required in a civil action, be forced to bear the loss. 

Another factor is important. The very nature of claims under 
the workmen’s compensation acts make them difficult of proof. 
Men are killed under circumstances which only inferentially in- 
dicate an accident “ arising in and out of their employment.” 
And yet the unexplained death cannot be proved by any direct 
evidence. It would seem that such claims should not go un- 
considered. Then there is the added fact that we are dealing 
with laboring men, many of them foreigners. It is necessary 
to win their confidence, and that cannot be done if the commission 
is rigidly confined in its power to draw inferences from a proved 
state of facts, as it would in ordinary business life. Just how 
far all these elements call for a relaxation of the first common 
law rules of evidence, and even more so the common law temper 
of mind towards “ evidence” it is not easy to determine. But 
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it is clear that an ordinary civil suit, even for this special class 
of cases, presents deeply different considerations and calls for a 
different mental outlook. 


CIRCUMSTANTIAL EVIDENCE 


In one great class of cases this difference is particularly signifi- 
cant — those cases in which there is an unexplained death under 
circumstances pointing towards an accident occurring in the 
course of employment and arising therefrom. This group makes 
up a large part of those cases in which the claim is made by a 
dependent for the death of a workman, and so the problem calls 
for a detailed analysis. 

Two divergent lines of authority have become clearly defined 
in the great number of adjudicated cases. Commissions, and 
even lower courts where court administration of the act prevails, 
have generally adopted a broad view of the question, and, ad- 
verting to the considerations just discussed, have gone far in 
breaking away from the strict common law standards of proof. 
Appellate courts, on the other hand, have adhered much more 
closely to the conventional standards of proof. The reports are 
full of reversals of board decisions, in this class of cases, 
on the ground that either there is no evidence supporting the 
finding of the board, or that no reasonable man could find as the 
board found on the evidence given. The rule by which the 
courts throughout the country claim to be guided is this: an 
award may be based on circumstantial evidence but it must not 
be the result merely of a guess or conjecture.* It becomes in- 
stantly apparent that this is a shadowy guide — that there is 
no clear line between that which is mere “ conjecture,” and that 
which is “ circumstantial evidence.” The commission may apply 
it in perfect good faith and coming to the conclusion that there 
is circumstantial evidence of an accident within the act, make 
an award, and on appeal the court, deciding that the commission’s 
findings were a mere “ conjecture,” may reverse.’ In fact that 
is the test generally applied by the commissions as well as by 
the appellate courts, and yet we have seen many reversals. 





8 Peoria Ry. Terminal Co. v. Industrial Board, 279 Ill. 352, 116 N. E. 651 
(1917). 
® Sponatski’s Case, 220 Mass. 526, 108 N. E. 466 (1915). 
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The test is the same before both tribunals but the application 
disastrously varies. 

Following are some cases in which awards based on “ circum- 
stantial evidence ” have been affirmed: 

In Western Grain and Sugar Products Company v. Pillsbury,’ 
decided in California in 1916, a night-watchman disappeared 
under circumstances pointing to murder. There were signs of 
a scuffle on a dock adjoining the building which the deceased 
was employed to watch, and some blood stains thereon. The 
court held, affirming the award of the commission, that the award 
may be based upon circumstantial evidence although the burden 
of proof is on the plaintiff, and that here the presumption of 
continued life was overcome by circumstantial evidence indicating 
death by murder. 

In In re Von Ette,” the deceased, who was employed in a 
printing office on printing machines, went upon the roof, as was 
permissible, to get a little air. He apparently fell off, and was 
found dead in the street below. The contention of the defendant 
was that the facts were consistent with a suicide, but the court 
decided that the circumstances sufficiently pointed to an accident. 

Reck v. Whittlesberger,’ decided in Michigan in 1914, is an 
often-cited case. There the commission found that the deceased 
had died of septic pneumonia caused by an infected hand re- 
sulting from a wound made by a nail in a board which the de- 
ceased, a baker, was using as firewood. It appeared that the 
deceased went to work in the morning in a healthy condition, 
and returned at night with a wound in his hand. Hearsay evi- 
dence of declarations by the deceased to his wife and other 
persons as to the cause of the wound, was unrestrictedly ad- 
mitted. The court held that the admission of such evidence was 
error and that facts must not be evolved from the inner con- 
sciousness of the board, and that on these facts alone it would 
have reversed. But the court affirmed the commission, relying 
on a report made by the employer immediately after the accident 
to the insurance company. This report, although based on 
declarations of the deceased to the employer, was considered an 





10 173 Cal. 135, 159 Pac. 423 (1916). 
11 223 Mass. 56, 111 N. E. 696 (1916). 
12 181 Mich. 463, 148 N. W. 247 (1914). 
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admission, and direct evidence on the point. This case will be 
adverted to later. 

In De Fazio’s Estate v. Goldschmidt Detinning Company," 
the New Jersey court held, in 1913, that the fact that the de- 
ceased was found under a train with a hole six inches in diameter 
in his abdomen, after being sent in search of material by the 
foreman, raises a prima facie presumption of an accident arising 
in and out of the employment, and the judgment of the lower 
court was affirmed. (New Jersey at the time did not have a 
commission. ) ; 

In Hills v. Blair,** an employee was struck by a passing freight 
train and thrown against a switch. It appeared that he had 
started along the track towards a station. The defendant con- 
tended that the deceased was struck while attempting to board 
the train. The commission found otherwise and made an award. 
The court held that the finding was not without evidence to 
support it but reversed on other grounds.*® 

In England, although the administration of the act is by the 
courts, they have gone far in permitting an award to be given 
where there is an unexplained death. 

Thus in Wright v. Kerrigan,*® the Court of Appeal decided 
in 1911 that an award to the dependents of a deceased under- 
taker’s assistant, one of whose duties was to lift coffins out of 
a wagon, was proper. The deceased had died from pleurisy 
caused by injuries to his body. It appeared that he had gone 
to work in perfect health and had returned with bruises and 
abrasions on his body as of an object having fallen on him. The 
award was sustained on the ground that there was an unexplained 
injury with all the probabilities pointing to an accident. Hear- 
say evidence of declarations by the deceased were admitted by 
the lower court, but the upper court, apparently with the excep- 
tion of one judge, did not consider this evidence in affirming the 
award. 

And in Shea v. Wilson & Company," decided five years 





18 88 Atl. 705 (N. J., 1913). Affirmed in 87 N. J. L. 317, 95 Atl. 549 (1915). 

14 182 Mich. 20, 148 N. W. 243 (1914). 

15 See also Sponatski’s Case, 220 Mass. 526, 108 N. E. 466 (1915), and Peoria 
Ry. Terminal Co. v. Industrial Board, 279 Ill. 352, 116 N. E. 651 (1917). 

ao 4:8, W. C..C..432 (zorz). 

17 9 B. W. C. C. 633 (1916). 
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later, the court, although reversing on the ground that the im- 
proper reception of hearsay evidence must have colored the mind 
of the trial judge, intimated as did the trial judge, that an award 
based on evidence that persons saw the deceased returning 
from work vomiting blood, would be proper. And there was 
a similar holding in Smith v. Hardman & Holden,** on similar 
facts. 

On the other hand, in Barnabas v. Bersham Colliery Com- 
pany, the House of Lords decided that an award of the county 
court should be set aside where the only evidence of an accident 
was that a coal miner fell on the flooring of the mine, and died 
as a result of the fall affecting an already diseased condition 
of his body. The flooring appeared to be without projections 
and the contention of the defendants was that he had fallen as 
a result of a fainting spell caused by his diseased condition. 

It may be gathered from these cases that both in England 
and in the United States the proof may be by circumstantial 
evidence and need not be by direct evidence; that there must be 
facts proved from which an inference may legitimately be drawn, 
as distinguished from mere conjecture, surmise, or guess; and 
that where the evidence is equally consistent with an accident 
or no accident the burden of proof lying on the plaintiff has not 
been discharged. It seems clear that the courts do not go much 
beyond the common law in permitting a claimant to prove his 
case by circumstantial evidence; that although the bars are 
lowered to some slight extent, there is no fundamental difference 
in the handling of a workmen’s compensation case than in the 
handling of an ordinary civil case. On the other hand, the 
commissions appear to go much further than do the courts. It 
may be a question whether they do not go entirely too far in 
relaxing the common law standards of proof, and in doing away 
with the safeguards which those standards secure. It is certain, 
however, that the line of thought of the appellate courts has 
failed to grasp the essential difference between cases arising under 
compensation acts and the ordinary type of civil case with which 
they are accustomed to deal. 

But it is not this failure which has done the most to hinder the 
proper administration of the acts. It is the failure of the judi- 





18 [1916] W. C. C. and Ins. Rep. 197. 
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ciary to accord due respect to the findings of the administrative 
that has impaired the efficiency and weakened the responsibility 
of the commissions. Where the legislature has created these 
commissions and given them final power to pass on questions of 
fact, with a review by the courts on questions of law alone,*® 
courts should be most reticent in upsetting the finding of the 
administrative where there is any fact produced, tending to sup- 
port the finding of the commission. Where the statute authorizes 
the appellate court to pass on questions of law and upon the 
weight and sufficiency of the evidence,*® courts should still be 
slow to upset the commission’s findings. It must be realized 
that the commission is a body of experts with a long experience 
in compensation cases, better adapted and more capable to pass 
upon this type of question than the court itself, and the finding 
of the commission is not on a par with the finding of a jury. 
Where the case is tried de novo by a court on appeal from the 
commission,** the court must of course act on its own view of 
the evidence, but even in such case it would seem that some 
weight should be accorded to the fact that the administrative 
tribunal has already found one way. 

It is on this point that the most obvious defect in the existing 
law as to the extent of proof required appears. All too little 
respect is accorded to the findings of the administrative where 
those findings are deductions from circumstances surrounding an 
accident as to which there is no direct evidence. Courts should 
be reluctant to disturb these findings on appeal on the ground 
that the findings were mere guesses and surmises with no support 
in the evidence. 

A few states have provisions that the commission may make 
its own rules as to the extent of proof to be required.** These 
provisions have not been availed of to any extent by the various 





19 This has been done in California, Delaware, Idaho, Indiana, Iowa, Ken- 
tucky, Maine, Massachusetts, Michigan, Minnesota, Missouri, New Jersey, Okla- 
homa, Pennsylvania, South Dakota, Virginia, Wisconsin. 

20 Such states are Connecticut, Illinois, Maryland, New York, and in Ohio 
and West Virginia if the basis of the plaintiff’s claim is denied. 

21 Such states are Colorado, Montana, Nebraska, North Dakota, Oregon, 
Texas, Utah (if a denial of facts going to the basis of the plaintiff’s claim), 
Vermont (limited in time; appeal on questions of law, only for a limited time 
thereafter), and Washington. 

22 Maryland, Nevada, Ohio, Oklahoma, Washington, West Virginia. 
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commissions.** And there are no cases in which the validity of 
such a rule was passed upon by a court.** The existence of such 
a rule-making power has apparently not had any effect on the 
problem, and properly so. The existence of the rule-making 
power, unavailed of, cannot alter the situation and is only valu- 
able as further evidence of the general spirit and scope of the act 
and of the functions and importance of the commission. General 
provisions that the commission may make rules governing pro- 
cedure not inconsistent with the act, are found in the majority of 
states having the commission system.*° 


PRESUMPTIONS 


One other important problem involving the extent of proof, 
remains to be considered. Under the old law of employer’s 
liability the burden of proof always rested upon the claimant. 
This was felt to be a grievance by the working people, and was 
placed by them in the same category as the hearsay rule and 
other common law rules of evidence and methods of procedure. 
This fact resulted in provisions creating presumptions open to 
constructions that would reverse the burden of proof, in the 
statutes of four states — Maryland, Montana, New York, Okla- 
homa. But with the exception of these four states, the burden 
of proof remains, as in any civil action, upon the plaintiff. The 
provisions in the New York act are similar to the provisions in 
the other three acts and so it will be sufficient to consider them. 
The New York act provides that in the absence of any substantial 
evidence to the contrary it shall be presumed: (1) that the claim 
comes within the provisions of the act; (2) that sufficient notice 
thereof was given; (3) that the injury was not occasioned by a 
wilful intention to injure; (4) that the injury did not result solely 
from the intoxication of the deceased while on duty.” Under 





23 As far as the writer has ascertained no commission has a rule on the point. 

24 There have been no cases in which a commission has purported to make 
such a rule. 

25 The following states have such a provision: California, Maryland, Missouri, 
Nevada, North Dakota, Montana, New York, Ohio, Oklahoma, Rhode Island, 
Washington, West Virginia. 

26 Consor. Laws, c. 67, section 21, being c. 816, Laws oF 1913, reénacted by 
C. 41, Laws oF 1914, as amended. 
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the compensation law the matters covered in (3) and (4) are 
matters of defence, the burden of proving which should rest upon 
the defendant in the absence of any statutory provision, and 
thus the provisions call for no particular criticism. But the 
first two sections have caused much confusion. The presump- 
tion that the claim comes within the provision of the act ap- 
parently shifts the burden of proof entirely. But it has not 
been so interpreted. It has been held that proof of a “ contract 
of employment ” is proof of a jurisdictional fact, and that the 
presumption raised by Section 21 does not throw the burden 
on the defendant of showing the plaintiff to be an independent 
contractor.” And this holding that the question of whether the 
relation of employer and employee existed, is a jurisdictional 
question, has been repeatedly enunciated in other jurisdictions 
where the question was not one of the applicability of a presump- 
tion.”* But the presumption is held to apply to the requirements 
that there be an accidental injury and that it arise out of and 
in the course of the employment.”® The rule is well-established, 
however, that the plaintiff must present some evidence of an 
accidental injury arising out of and in the course of employ- 
ment; and cannot rest on merely filing his claim.°° Where the 
defendant introduces some evidence tending to negative these 
essential facts, there is much dispute, and the decisions of the 
New York courts as to what constitutes “ substantial evidence ” 
are confused and conflicting. Thus where a workman died 
from pneumonia and the shock of an operation rendered nec- 
essary by hernia, and the evidence showed that he had recently 
been medically examined and found free from hernia, an award 
for death as the result of an accidental injury was affirmed on 
appeal on the ground that there was no substantial evidence 
showing that the plaintiff’s claim did not come within the act.” 
On the other hand where an employee collapsed while sweeping 





27 Kackel v. Serviss, 180 App. Div. 54, 167 N. Y. Supp. 348 (10917). 

28 Connolly v. Industrial Accident Board of California, 173 Cal. 405, 160 Pac. 
239 (1916). 

29 Fogarty v. National Biscuit Co., 221 N. Y. 20, 116 N. E. 346 (1917); 
Fleming v. Gair, 176 App. Div. 23, 162 N. Y. Supp. 298 (10916). 

80 White v. American Society for the Prevention of Cruelty to Animals, 191 
App. Div. 6, 180 N. Y. Supp. 867 (1920) ; Collins v. Brooklyn Gas Co., 171 App. 
Div. 381, 156 N. Y. Supp. 957 (1916). 

81 Fleming v. Gair, 176 App. Div. 23, 162 N. Y. Supp. 298 (1916). 
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a sidewalk, bumping his head in the fall, and subsequently 
died, all the evidence indicating that both the fall and the death 
were due to an attack of cardiac syncope, an award in favor of 
his dependents was reversed (one justice dissenting).** And 
there are many other cases in which there is. little difference 
in the facts but in which the results are opposed.** These 
results indicate that where there is some evidence opposed to 
the plaintiff’s claim, the court will really look not at that evi- 
dence, but at the evidence supporting the plaintiff’s case; in 
other words the courts feel that the presumption created by 
Section 21 is not a presumption based on logic and experience 
and so the presumption is not literally carried out. The result 
attained is not after all very different from the results obtained 
by the English courts and by other state courts. 

The effect of the presumption is further limited by the deci- 
sion in Modra v. Little,** which holds that the presumption does 
not apply where the issue is the degree and duration of the 
disability. And neither is the presumption held to apply where 
the issue is the dependency of the claimants upon the deceased.*° 
And both these decisions represent the law on the point.** 

It is submitted that there is no need or justification for any 
such arbitrary presumptions of law as are established by these 
acts. Their application results merely in confusion, as has been 
the New York experience, and, being arbitrary, they will not 
be effectively carried out. There is no reason for shifting the 
burden of proof to the defendant, and a wise and liberal admin- 
istration of the act by the commission with a broad view of its 
purposes and a relaxation of the common law standards of proof 





82 Collins v. Brooklyn Gas Co., 171 App. Div. 381, 156 N. Y. Supp. 957 
(1916). 

83 Folts v. Robertson, 188 App. Div. 359, 117 N. Y. Supp. 34 (1919) ; Sullivan 
v. Industrial Engineering Co., 173 App. Div. 65, 158 N. Y. Supp. 970 (1916) ; 
Tucillo v. Ward Co., 180 App. Div. 302, 167 N. Y. Supp. 666 (1917) ; McHale v. 
Sheffield Farms Co., 193 App. Div. 541, 184 N. Y. Supp. 576 (1920); Jack v. 
Morrow Mfg. Co., 194 App. Div. 565, 185 N. Y. Supp. 588 (1921). 

84 223 N. Y. 452, 119 N. E. 853 (1918). 

85 Drummond v. Isbell-Porter Co., 188 App. Div. 374, 177 N. Y. Supp. 525° 
(1919). 

86 Kanzar v. Acorn Co., 219 N. Y. 326, 114 N. E. 398 (1916); Pifumer v. 
Rheinstein & Haas, 187 App. Div. 921, 175 N. Y. Supp. 848 (1019); Profeta v. 
Retsof Mining Co., 188 App. Div. 383, 177 N. Y. Supp. 60 (1919). 
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and extent of proof, and the adoption of a tolerant view on the 
part of the courts coupled with a realization of the value to be 
attached to a finding of fact by the commission, has much more 
to commend it. Occasionally it.will be found that a presump- 
tion is founded. in logic and justified by experience and the 
insertion of such a presumption in the act is perhaps justified. 
Such is the presumption as to the causation of “ industrial 
diseases ” created by Section 8 (2) of the British Act.*’ But 
even in such a case it might very well be more advantageous 
to make no provision and allow the commission to draw the 
logical inference. 


MopeE or Proor 


The same forces which tended so markedly to cause a relaxa- 
tion in the standards of the common law with regard to the 
extent of proof required in compensation cases, have affected 
even more strongly the mode of proof. It is in this field more 
than in any other that the essential difference between compen- 
sation cases and civil cases has been avowed by the courts, 
but neglected in their decisions. 

A number of jurisdictions make some provision for an altered 
procedure, and all of the acts breathe a spirit of non-technical 
simplicity. There are four general types of statutory enact- 
ment on the matter: (1) One state and one territory provide 
that the procedure shall be in accordance with the rules of 
evidence.** (2) Nine states provide that the commission shall 
not be bound by the common law or statutory rules of evidence * 
and a provision is usually added that technical and formal 
rules of procedure shall not apply.*° (3) Three states provide 
that the commission shall not be bound by technical rules of 
evidence.** (4) Five states provide that the process shall be 
as summary and as simple as may be.** The remaining states 
make no express provision on the matter. However, fourteen 





87 Workmen’s Compensation Act, 1906. 6 Epw. 7, c. 58. 

88 Arizona and Alaska. 

89 California, Connecticut, Iowa, Louisiana, New York, Utah, Vermont, Ohio, 
North Dakota. 

40 California, Connecticut, North Dakota, New York, Ohio, Vermont, Utah. 

#1 Montana, Missouri, Pennsylvania. 

42 Alabama, Idaho, Illinois, Indiana, Virginia. 
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states provide that the commission may make its own rules.** 
England makes no express provision affecting the general rules 
of evidence and proof. The statutes of the Canadian Provinces 
generally go farther than do the acts of our own states on the 
matter.** 

Most of the litigation over the construction and validity of 
these various provisions has been concerned with their applica- 
tion to the admission of hearsay evidence. It is familiar learn- 
ing that a large body of exceptions to the hearsay rule grew up, 
because the rule was felt to be too harsh and kept out much 
evidence of significant relevance. This body of exceptions 
has cut such a wide swath in the rule itself that it is often 
claimed ‘as an indication that the rule is arbitrary; based 
on historical conditions no longer applicable. This has resulted 
in some states by statutory enactments making further inroads 
on the hearsay rule even in civil cases.“° And it would appear 
that the statutory enactments in compensation acts were aimed 
at the hearsay rule, for the rejection of hearsay evidence, often 
of strong probative value, was one of the grievances of working 
people against the procedure under the old employer’s liability 
laws. An investigation, then, of the administration of compensa- 
tion acts with regard to the extent, if any, to which the hearsay 
rule has been modified, is of first importance. Such an investi- 
gation must cover: (1) the view taken by appellate courts 
where an appeal is taken on the ground that hearsay evidence 
was improperly admitted; (2) the practice before the com- 
mission; (3) the practice before inferior courts where the court 
system of administration is in force, and before intermediate 
courts where the commission system exists but where an appeal 
on questions of law and fact lies to such courts, they being 
authorized to try the case de novo. 





43 California, Delaware, Maryland, Minnesota, Montana, Missouri, Nevada, 
North Dakota, Ohio, Oklahoma, Rhode Island, Vermont, Washington, West 
Virginia. 

44 ReporT FOR 1919, Workmen’s Compensation Board of Ontario. But h 
REporT FoR 1918, Workmen’s Compensation Board of Manitoba. 

45 E.g., Connecticut. 
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APPELLATE HOLDINGS 


An examination of a number of adjudicated cases will best 
make clear the attitude of the courts. The following is a sum- 
mary of the more important and more illuminating cases de- 
cided in this country and in the courts of England. The cases 
will be considered with relation to the four types of statutory 
provisions relating to procedure. 


1. Where the statutory provision frees the commission from 
statutory and common law rules of evidence (and from technical 
and formal rules of procedure). 


The leading case was decided in New York in 1916.*° The 
judgment of the Appellate Division affirming an award of the 
commission ** was reversed with two judges dissenting. The 
case is, so illustrative of many later cases and has had such a 
far-reaching influence on compensation decisions that a detailed 
analysis of the facts and of the opinions is desirable. An em- 
ployee had died from delirium tremens and his widow and 
physicians had testified that he had told them he had suffered 
an accident such as might have aggravated or accelerated the 
disease. There were no marks on his body indicating an acci- 
dental injury and several witnesses testified that they were 
present at the time and place of the alleged accident and saw 
nothing of the kind. The Appellate Division affirmed the award 
of the commission saying: 


“As to proceedings before the Commission, these two sections 
(referring to Section 21, as to presumptions, supra; and Section 68 
providing that “ the commission shall not be bound by ” etc.) wholly 
abrogate the substantive law of evidence — abrogate the common law, 
the statutory law, the rules of procedure formulated by the courts, 
- and all the technicalities respected by the legal profession. The Com- 
mission is authorized . . . to make its investigation in any manner 
that it chooses, wholly unfettered by any law previously invented by 
man. This is the spirit of the Statute. The Commission is to be 
bound neither by custom nor by precedent. The trials before the 
Commission are to be summary, speedy, and informal. The very 





46 Carroll v. Knickerbocker Ice Co., 218 N. Y. 435, 113 N. E. 507 (1916). 
47 169 App. Div. 450, 155 N. Y. Supp. 1 (1915). 
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instant that the old rules of evidence are invoked, the informal char- 
acter of the hearing disappears, and the rigid, formal rules of pro- 
cedure and all the technicalities incident to the practice of the law 
will grow up around the Commission, hampering and delaying it, 
working inconvenience and hardship upon the claimants, and defeat- 
ing the intent of the law.” ** 


Two justices dissented holding that the Commission may 
accept any evidence without regard to the common law or 
statutory rules of evidence, but that the finding of fact made 
by the Commission must be based on a residuum of legal evi- 
dence; that the wheat must be separated from the chaff; that there 
must be in the record some evidence of a sound, competent, and 
recognized probative character. They interpreted Section 68 
as not affecting the probative force of the testimony but as 
merely having a procedural effect — as permitting the admission 
of hearsay evidence by the commission, but not its consideration. 

The Court of Appeals in reversing the judgment of the Appel- 
late Division adopted the opinion of the dissenting justices. The 
court emphasized the provision in Section 68, “. . . but may 
make such investigation or conduct such hearing in such manner 
as to ascertain the substantial rights of the parties,” and decided 
that a non-observance of the hearsay rule would not be the 
conduct of the hearing in such manner as to ascertain the sub- 
stantial rights of the parties.. Judge Seabury dissented on 
the ground that hearsay is of probative value and that the dis- 
tinction made by the majority between receiving hearsay in 
evidence and basing a finding on such hearsay is unreasonable 
and not justified by the statute. He bore down heavily on the 
idea that the court must carry out the spirit of the legislation 
and interpret the statute broadly and liberally with a view to 
the evils which it was intended to correct. Judge Pound dis- 
sented on the ground that the hearsay rule with its arbitrary 
exceptions and its technical application and narrow formalism 
was a product of the jury system, and not of any value in a 
proceeding such as this before a commission composed of experts 
with a detailed knowledge of the particular kinds of problem 
which they were handling. He adverted to the many exceptions 





48 169 App. Div. 450, 453, 155 N. Y. Supp. 1 (1915). 
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to the rule and that the exceptions were not everywhere the 
same and that in the principal case itself the statements might 
very well have come in as part of the res gesta (being made 
shortly after the alleged accident). 

The Carroll case was followed in Matter of Belcher v. Carthage 
Machine Company,** a case on all fours with it. In another 
case the deceased fell frothing at the mouth on a dirt floor and 
died the next day of cerebral hemorrhage. A judgment of the 
Appellate Division affirming an award of the Commission was 
again reversed (two judges dissenting).°° It appeared that 
the floor was level and without obstructions. The only evi- 
dence of the accident was a statement by the deceased in the 
hospital, that he had tripped and fallen, striking his head. The 
court held that there was no evidence supporting the award 
and that other evidence showed that the deceased was delirious 
or at least did not know what he was saying when he made the 
statement. It is noteworthy that in this case the evidence 
of the defendant did not go to show that there was no accident, 
but only went to show that the statement of the deceased was 
unreliable because of his condition at the time he made it. 

In White v. American Society for the Prevention of Cruelty 
to Animals, decided in New York in 1920,” and in Jack v. 
Morrow Manufacturing Company, decided in 1921,” the court 
came to the same conclusion where the issue was whether the 
accident arose out of and in the course of the employment. In 
these two cases the court went even further and reversed the 
award although the defendant introduced no evidence conflicting 
with the evidence of the plaintiff. The evidence supporting the 
award consisted of hearsay declarations by the deceased and the 
circumstances surrounding the injury, and the court held that, 
disregarding the hearsay declarations, the circumstances were 
not strong enough to justify the finding of the commission. 

In Folts v. Robertson, decided in 1919,°° and in Matter 





49 224 N. Y. 326, 120 N. E. 735 (10918). 

50 In Re Hansen v. Turner Construction Co., 224 N. Y. 331, 120 N. E. 603 
(1918). Brown v. Downey-Snell Logging Co., 193 App. Div. 589, 184 N. Y. Supp. 
417 (1920), accord. 

51 See note 35, supra. 

52 194 App. Div. 565, 185 N. Y. Supp. 588 (1921). 

53 188 App. Div. 359, 177 N. Y. Supp. 34 (1919). 
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of Fogarty v. National Biscuit Company (mentioned above) 
decided in 1917,°* awards by the commission were sustained 
on the ground that even though the hearsay declarations which 
constituted the only direct evidence of an accidental injury 
were disregarded, still the circumstances surrounding the injury 
. were sufficiently strong so that an award based on such facts 
alone would be affirmed. In the first case the deceased strained 
his side lifting a sleigh. This caused lobar pneumonia resulting 
in his death. The only evidence that the strained side was 
caused by the lifting were declarations of the deceased to that 
effect. There was direct evidence that the strain existed im- 
mediately after leaving work and that it did not exist before 
commencing work. The court declared that the award was 
amply corroborated by the circumstances and that the presump- 
tion created by Section 21 had not been overcome. 

In Lindquest v. Holler, decided in 1917,°° and in Anthus v. 
Rail Joint Company, decided in 1920,°° awards were sustained 
where, in addition to hearsay evidence of an accidental injury, 
there was an admission on the part of the employer. In the 
first case a workman died from peritonitis and the only evidence 
of an accident was the employer’s report thereof and hearsay 
evidence of statements by the deceased to his wife, and attend- 
ing physician. The court in sustaining the award declared that 
here there were no denials of the accident by persons present at 
the time it was claimed to have occurred, nor was the evidence 
“abhorrent to reason and common sense ”’ as in the Carroll case. 
The court held that the employer’s report was an admission 
and had probative value as such, and relied on that strongly 
as evidence supporting the finding of the commission. In the 
Anthus case, the court went even further and without basing 
the decision on the fact that the circumstances showed an acci- 
dent, cavalierly dismissed the appeal on the ground that there 
was some evidence to support the award — namely the report 
of the accident sent to the commission by the clerk of the em- 
ployer, the report itself being based on hearsay. 

These two cases illustrate the unreasonableness of the rule 





54 221 N. Y. 20, 116 N. E. 346 (1017). 
55 178 App. Div. 317, 164 N. Y. Supp. 906 (1917). 
56 193 App. Div. 571, 185 N. Y. Supp. 314 (1920). 
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advanced jn the Carroll case. As has been seen a plaintiff cannot 
avail himself of the presumptions established in Section 21, 
without presenting some evidence that his claim comes within 
the statute and if the hearsay evidence cannot be relied upon 
by the commission as was said in the Carroll case, then, at 
least in the second of the two cases, the only evidence support- 
ing the award is the employer’s report, based itself on hear- 
say. Such is valid evidence for it comes within one of the 
exceptions to the hearsay rule, but it would seem to be of only 
the slightest probative value and not nearly as persuasive as the 
statements made by the deceased employee to his wife and doctor. 
And not only is this true but it is doubtful whether such a report 
is an admission — see the discussion in Reck v. Whitilesberger “ 
—and assuming that it is an admission there is a dispute even 
in civil actions whether admissions should be given probative 
value where the defendant introduces no evidence on the point. 
The truth is that the court seizes upon the fact that there is an 
admission to allow the hearsay evidence to be considered by the 
commission as corroborative evidence, which is a thing never 
intended by the decision in the Carroll case. In fact in the 
Anthus case we find the court actually going on that ground. 
It is submitted that this use of a slight piece of evidence of 
doubtful validity as a handle to enable the commission to utilize 
hearsay evidence cannot be sustained, if the proposition advanced 
in Carroll v. Knickerbocker Ice Company rests on the deep 
grounds it professes. 

The rule in the Carroll case is further broadened by the de- 
cision in Hernon v. Holahan,* decided in 1918. In that case 
the chief evidence that the death of the deceased was caused by 
sunstroke was hearsay evidence introduced either by the defend- 
ant, or by the plaintiff without objection. The court held, in 
affirming the award, that the evidence, having been introduced 
without objection, cannot now be objected to. This is the gen- 
eral rule in most jurisdictions in ordinary civil cases, however, 
and so is not a great extension.” 

The same situation exists in New York where the issue is 





57 181 Mich. 463, 148 N. W. 247 (1914). 
58 182 App. Div. 126, 169 N. Y. Supp. 705 (1918). 
59 Diaz v. United States, 223 U. S. 442 (1912). 
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the dependency of the plaintiff upon the deceased. There must 
be a residuum of legal evidence upon the point. 

In Pifumer v. Rheinstein and Hass, decided in 1915,° the 
only evidence of dependency were two alleged certificates signed 
by “The Mayor ” and one of “ the State Officials” of a com- 
munity in a foreign country. There was no authentication of 
the certificates. The award was reversed on the ground that 
there was no legal evidence supporting it. Two justices dis- 
sented. The fact that by the construction of Section 21 no 
presumption of dependency exists was mentioned by the court. 
And a similar result was reached where the only evidence of 
dependency was a certificate signed by “ X, officer in charge,” 
to the effect that the Bureau of Vital Statistics in Italy showed 
facts in issue, and evidence of a brother of deceased, also based 
on hearsay.” And so in Vassilakis v. Fairfax Hotel Company,” 
where the evidence consisted of an unverified certificate signed 
by the president of a community in Greece, and in Eretza v. 
Fort Montgomery Iron Works,®* where the evidence consisted of 
informal depositions not complying with the New York Civil 
Code (as is required in the case of depositions by the Workmen’s 
Compensation Act). Both these cases were decided in 
1920. 

Of the other jurisdictions with statutory provisions as to evi- 
dence such as those existing in the New York act, Utah has 
adopted the New York rule. The award in Rockefeller v. In- 
dustrial Commission of Utah,** was reversed on other grounds, 
but the court expressly adopted the New York rule and held 
that an award based almost entirely on hearsay evidence would 
be bad. ‘ 

The Vermont act originally provided that the commission 
should not be bound by technical rules of evidence, but an 
amendment was passed substituting a provision similar to that 
in the New York act.®* Only one case has arisen involving the 





60 187 App. Div. 821, 175 N. Y. Supp. 848 (1919). Profeta v. Retsof Mining 
Co., 188 App. Div. 383, 177 N. Y. Supp. (1919), accord. 

61 Bonnano v. Metz Bros. Co., 188 App. Div. 380, 177 N. Y. Supp. §1 (1919). 

62 193 App. Div. 829, 184 N. Y. Supp. 774 (1920). 

63 193 App. Div. 817, 184 N. Y. Supp. 789 (1920). 

84 197 Pac. 1038 (Utah, 1921). 

65 Vr, Gen. Laws, § 5761. 
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construction of the amendment and that case is unsatisfactory.” 
The court apparently adopted the New York rule but declared 
that there was a residuum of legal evidence and affirmed the 
award. But although the court did not seem to consider it, 
the case was made easy by the fact that the hearsay evidence 
admitted was admitted without objection. 

In Ohio there is no decision on the matter, but the language 
of the court indicates that the common law rules of evidence 
apply both as to the admission of evidence and as to its con- 
sideration by the commission.* 

The Iowa law is not clear. In Reid v. Automatic Electric 
Washer Company, the court held that the production by a 
witness of an affidavit by one X giving evidence on the ques- 
tion of dependency would be admissible in a compensation 
case although it would not be admissible in a civil case being 
what the court called “strictly hearsay.” This was only 
dictum, however, as the commission had refused to consider 
that evidence in making the award. And there were further 
dicta that hearsay evidence admitted without objection could 
properly be used to establish a material fact. The court stated 
that the rule in civil cases was to that effect and that the reason 
for that rule applied with added force in workmen’s compensa- 
tion proceedings. The implication would seem to be that 
ordinary hearsay cannot be used as the basis of a finding of fact 
by the commission. 3 

Neither is the Connecticut law on this point clear. In Larke 
v. Hancock Mutual Life Insurance Company,” the court 
affirmed an award where it appeared that the plaintiff introduced 
some evidence supporting his claim but that on cross examina- 
tion of a witness the defendant elicited certain information 
which, although amounting to hearsay evidence, tends to con- 
tradict the plaintiff’s claim. The court held that it was for the 
commission to decide a conflict in the testimony, but went on 
further to say that the hearsay evidence was not legal evidence 





86 Streeter’s Dependents v. Hunter, 93 Vt. 483, 108 Atl. 394 (1919). 

67 Roma v. Industrial Commission of Ohio, 97 Ohio St. 247, 119 N. E. 461 
(1918). 

68 189 Iowa, 964, 179 N. W. 323 (1920). 

69 go Conn. 303, 97 Atl. 320 (1916). 
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and should not be considered. The state has by statute made 
declarations of deceased persons admissible in evidence in civil 
cases, and this rule has been adopted by the commission. To 
that extent at least, hearsay evidence is admitted by the com- 
mission. 

The California act when originally passed provided merely 
that the commission should not be bound by technical rules of 
evidence. The construction which this statute received will 
be considered later. In 1915 and again in 1917 amendments 
were made and today the statute expressly provides in addition 
to a provision such as that in the New York statute, that the 
commission may consider the statements, oral or written, of a 
person who is known to be dead or who cannot after diligent 
search be found, provided such statements relate directly to the 
injury in question. This amendment has been held constitu- 
tional.” And under these amendments the courts have affirmed 
awards based on the proof by hearsay statements of the de- 
ceased of an accidental injury arising out of and in the course of 
the employment.” But where the issue was dependency as in 
Western Indemnity Company v. Industrial Accident Commis- 
sion,"* the express relaxation of the hearsay rule was held not to 
apply, for statements as to dependency do not relate “ directly 
to the injury in question.” The award was reversed. Where 
the issue raised was the question of whether a relation of em- 
ployment existed, the court held in Connolly v. Industrial Acci- 
dent Commission," decided after the amendment of 1915, that 
the issue raised a jurisdictional question and that the finding 
of the commission could not be based on hearsay. But under 
the amendment passed in 1917, the court held in Pacific G. & E. 
Company v. Industrial Accident Commission," that such evi- 
dence was admissible and that the weight to be given it was 





70 Western Indemnity Co. v. Industrial Accident Commission, 174 Cal. 315, 
163 Pac. 60 (1917); Employer’s Liability Assur. Corp. v. Industrial Accident 
Comm., 179 Cal. 432, 177 Pac. 273 (1918). 

71 Shell Co. of California v. Industrial Accident Commission, 36 Cal. App. 463, 
172 Pac. 611 (1918). 

72 35 Cal. App. 104, 169 Pac. 261 (1917). And see Athanas v. Alaska Packers’ 
Association, 2 Dec. Cal. Ind. Comm. 768. 

78 73 Cal. 405, 160 Pac. 239 (1916). 

74 180 Cal. 497, 181 Pac. 788 (1919). 
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within the discretion of the commission. The cases may be 
distinguishable. 

-It would seem that a proper construction of the California 
statute would prevent the commission from basing findings on 
hearsay evidence where the injured man does not die or where 
the statements do not relate directly to the injury. The statute 
although providing generally that common law and statutory 
rules of evidence shall not bind the commission has indicated by 
an amendment expressly setting out the fact that certain kinds 
of hearsay testimony can be used, that the general rules are not 
to be construed as permitting other forms of hearsay evidence 
to be the basis of a finding of fact. The express relaxation of 
common law rules with regard to certain types of hearsay evi- 
dence, inferentially forbids a relaxation as to other types of 
hearsay evidence. Whatever may. be the wisdom of a provision 
like the provision in the California statute as it stands today, such 
a construction of the statute seems inevitable. 

The most liberal statutory provisions have been considered 
first in order to show the narrow construction such provisions 
have received. It is obvious that if the interpretation of the 
New York court is correct, the rule must be at least as strict 
when a construction of the three more narrow forms of statu- 
tory enactment is undertaken. 


2. Where the statutory provision frees the commission from 
technical rules of evidence. 


The California statute, as has previously been mentioned, 
contained such a provision, although that provision has now 
been superseded by one much more liberal. The leading case 
in California on the construction of that provision is Englebret- 
son v. Industrial Accident Commission.” In that case the sole 
evidence that the cause of the rupture of certain blood vessels, 
resulting in death, was an accident occurring in the course of 
employment, and arising therefrom, consisted of hearsay declar- 
ations made by the deceased while ill. The Supreme Court 
of California, in annulling the award, declared that the hearsay 
rule was not a technical rule of evidence but was grounded on 
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sound principles of the common law. The sound basis for the 
rule excluding hearsay evidence lay in the fact that such evi- 
dence did not have the sanction of an oath; that there was no 
opportunity of cross-examination by the adverse party and that 
it opened up collateral issues difficult for a jury to handle and 
resulted in an unnecessary loss in time and money.” 

This case was followed in Employers Assurance Corporation 
v. Industrial Accident Commission, decided the same year.” 
The court held that the finding of the commission as to a jurisdic- 
tional fact was subject to review by the court (the act having 
provided that appeal to the courts should lie only on questions 
of law), in order to determine whether it was based on substan- 
tial evidence; that a finding that the injury was caused by an 
accident arising out of the employment is a finding on a jurisdic- 
tional fact; and that such a finding based only on hearsay 
evidence is not based on substantial evidence. The award was 
reversed. 

Where an award was based on unsworn opinion evidence of 
X not given before the commission or referee and not part of the 
record, such award was held to be improper and was reversed.” 

In all three of these cases the finding of the commission was 
based solely on hearsay evidence, — except for the inferences 
which might be drawn from the circumstances in each particular 
case. No case has arisen in California where the finding had 
other support in the evidence, and it is interesting to speculate as 
to what course the courts would have taken had that been true. 
From the language in these three cases, however, it would seem 
that the award would have been reversed although there was 
some legal evidence to support it, if the commission appeared to 
have relied on the hearsay evidence. This is a stricter rule 
even than the New York rule. 

It is believed that no cases have arisen involving the construc- 
tion of the Montana provision. 


3. Where it is provided that the process shall be as simple 
and as summary as may be. 





76 The court also uttered a dictum to the effect that the rule-making power 
given to the Board was an unconstitutional delegation of legislative power. 

77 170 Cal. 800, 151 Pac. 423 (1915). 

8 Pacific Coast Casualty Co. v. Pillsbury, 171 Cal. 319, 153 Pac. 24 (1915). 
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In Illinois the rule is established that if the only evidence 
supporting a decision of the board on a question of fact is 
hearsay, the award will be reversed.” But the language of 
the court in Chicago and A. R. R. Co. v. Industrial Board of 
Illinois *° indicates that if there be circumstantial evidence sup- 
porting the finding-of the board, such finding will be affirmed. 
And if there be other legal direct evidence supporting such find- 
ing, the award will be affirmed.** But the court affirms not on 
the ground that there has been no error —i.e., that there being 
some legal competent evidence, the hearsay evidence may be 
used as corroborative evidence — but on the ground that there 
has been no prejudicial error.** But if it were error to rely on 
such hearsay evidence, and the board has relied on such evi- 
dence, it would seem that the error was prejudicial and not 
harmless. 

Two interesting cases have arisen in Illinois involving the 
admissibility of a coroner’s verdict as evidence of the cause of 
‘death. In Armour and Company v. Industrial Board of Illi- 
nois,** the court held the verdict admissible, as in civil cases. 
But in City of Joliet v. Industrial Commission,“ four years later, 
the court held that the commission had improperly admitted the 
verdict in evidence, but the award was affirmed on the ground 
that the cause of the death was clearly established by other 
evidence. 

The Indiana courts hold that hearsay evidence admitted with- 
out objection may properly be considered by the commission in 
making an award.** In Haskell and Barker Car Company v. 
Brown * the court further declared that, where there was con- 
siderable evidence to support the finding of the commission, 
such finding would be affirmed, although the evidence went in 





79 Chicago & A. R. R. Co. v. Industrial Board, 247 Ill. 336, 113 N. E. 629 
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80 See note 79, supra. 

81 Chicago Packing Co. v. Industrial Board, 282 Ill. 497, 118 N. E. 727 (1918). 

82 [bid. 

83 273 Ill. 590, 113 N. E. 138 (1916). 

84 201 Ill. 555, 126 N. E. 618 (1920). 

85 Hege & Co. v. Tompkins, 69 Ind. App. 273, 121 N. E. 677 (1919) ; Haskell 
& Barker Car Co. v. Brown, 67 Ind. App. 178, 117 N. E. 555 (1918) ; United 
Paperboard Co. v. Lewis, 65 Ind. App. 356, 117 N. E. 276 (1917). 

86 67 Ind. App. 178, 117 N. E. 555 (1918). 
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over objection. In United Paperboard Company v. Lewis 
the court expressed its general attitude as follows: 


“ Appellant also bases error on the admission of certain evidence. 
In doing this, it seeks to apply the strict rules in that regard, adopted 
and enforced in courts of law. This should not be done. The In- 
dustrial Board is not a court, but an administrative body, and should 
not be held to the same strict rules with respect to the admission of 
evidence. The general rule seems to be that the admission of incom- 
petent evidence by such boards will not operate to reverse an award, 
if there be any basis in the competent evidence to support it.” 


The Indiana Board has adopted a rule permitting hearsay 
evidence to be used in case the declarant has died, but the 
validity of this rule has not been passed on by the Indiana 
courts. 


4. Where it is provided that the rules of procedure and evi- 


dence shall be as nearly as practicable like those applying in a 
civil action. 


There has been no judicial construction of this provision in 
the states and territory in which it exists, with reference to the 
hearsay rule, but it is likely that the admission of hearsay 
evidence in such jurisdictions and a reliance thereon in making 
an award, would result in a reversal. 


5. Where there is no express statutory provision relating to 


evidence and proof, or procedure before the trial court or com- 
mission, 


Kentucky has apparently adopted the rule stated in the 
Carroll case and holds that although hearsay evidence is admissi- 
ble, the award must be based on competent evidence. But if 
there is competent evidence to sustain the award, it is not 
prejudicial error to admit the evidence.** 

There is no case directly in point in Massachusetts, but in 
Pigeon’s Case ** the court declared that the commission in per- 
forming its functions is to be guided and controlled by the same 





87 65 Ind. App. 356, 364, 117 N. E. 276 (1917). 
88 Valentine v. Weaver, 228 S. W. 1036 (Ky., 1921). 
89 216 Mass. 51, 56, 102 N. E. 932 (1912). 
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general principles which would govern judicial officers in dis- 
charging the same duties. 

The leading case in Michigan, Reck v. Whittlesberger,® 
establishes the rule that the finding of the commission must be 
based upon a residuum of legal evidence; that if the finding is 
based entirely on hearsay evidence, it must be upset; but that 
if there is some competent evidence supporting it, the finding 
must be sustained. This is exactly the rule stated in the Carroll 
case, but the rule is here advanced in a jurisdiction with no 
statutory provisions such as existed in New York, to aid it. 
The case is on all fours with the case of Lindquest v. Holler, 
previously mentioned, and is open to the same objections. It 
was followed later in Fitzgerald v. Lozier Motor Company.™. 
The court declared in the Reck case that the board was both 
an administrative and a judicial body, with plenary powers; 
that all the technical rules of evidence need not be observed for 
the act provides that it may make rules for a simplified and 
reasonable summary procedure; that it was the evident intent 
of the act that controversies should be promptly adjudicated 
under a simplified non-technical procedure; but that it is clearly 
intended that the elementary and fundamental principles govern- 
ing a judicial inquiry should be observed; and that the rule 
against hearsay evidence is more than a mere artificial tech- 
nicality of the law and is founded on “ the experience, common 
knowledge, and common conduct of mankind.” 

One other Michigan case is interesting. Blozina v. Castile 
Mining Company®’ was decided in 1920. In that case the 
report of a deputy commissioner to the commission was used as 
evidence on a question of dependency. The court held that such 
a report was hearsay evidence, and being the only evidence on 
the point the award was reversed. This would seem to involve 
a discussion of the questions raised in Local Government Board 
v. Arlidge,** but the court did not touch upon the matter. 





80 181 Mich. 463, 148 N. W. 247 (10914). 

91 187 Mich. 660, 154 N. W. 67 (1915). For other Michigan cases see Bell v. 
.Hayes-Iona Co., 192 Mich. 90, 158 N. W. 179 (1916) ; Lobuzek v. American Car 
and Foundry Co., 194 Mich. 533, 161 N. W. 139 (1917). 

82 210 Mich. 349, 178 N. W. 57 (1920). 

93 [1915] A. C. 120. 





RULES OF EVIDENCE BEFORE COMMISSIONS 289 


The decision in First National Bank of Milwaukee v. Indus- 
trial Commission of Wisconsin,* would seem to adopt the rule 
of the Carroll case and the rule prevailing in Michigan. In 
that case an award based on: (1) statements made by deceased 
which constituted a part of the res gesta; (2) other statements 
made by deceased, not constituting part of the res gesta, and 
amounting to hearsay evidence; (3) report of accident made by 
the employer,— was sustained by the Supreme Court of 
Wisconsin. 

The .law is not clear in either West Virginia or in Rhode 
Island, but the courts of these states are very liberal in their 
language. In Poccardi v. Public Service Commission,” the 
West Virginia court reversed an order of the commission dis- 
missing a petition, and ordered the assessment of compensation. 
The only evidence of an accidental injury were statements made 
by the deceased to his physician, and the physician’s opinion. 
It is not clear from the decision whether or not the court relied 
upon the circumstances surrounding the alleged accident as also 
indicating an accident. In Jillson v. Ross,*® the Rhode Island 
court upheld a judgment for the plaintiff (Rhode Island at the 
time having court administration) on the ground that there was 
legal evidence to support it. The court then defined legal 
evidence as “ any evidence which might satisfy a rational mind.” 
The case did not involve the admission of hearsay evidence, 
but the broad language of the court certainly covers it. There 
was one dissent on the ground that the court should weigh the 
sufficiency of the evidence, and the argument was that the 
majority rule would permit an award based on flimsy hearsay 
evidence to stand, although there was substantial direct evidence 
to conflict with it. 

Minnesota, although a state with a court system of adminis- 
tration, holds that the admission of hearsay evidence is harmless 
error, as long as there is other competent evidence sustaining 
the judgment.” 
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The English Workmen’s Compensation Act contains no ex- 
press provision relating to conduct of proceedings or evidence 
and proof, and the act is administered by the courts. It would 
be expected then that the English courts would hold themselves 
bound by the common law rules of evidence and unable to con- 
sider hearsay evidence, and this is the result of the cases. An 
award based on hearsay evidence has been held bad.*® And an 
award expressly based only on competent evidence has been re- 
versed on appeal where the lower court had admitted, although 
not used, hearsay evidence.” And the rejection of hearsay state- 
ments has been held proper.’°° Dicta in two cases*” seem 
slightly out of line with this current of authority. 

This analysis of the view taken by the courts with regard 
to the admission of hearsay evidence reveals a general attitude 
in harmony with the New York Court of Appeals in the Carroll 
case — that hearsay evidence may be admitted, but should not 
be considered by the commission and can only be made the basis 
of an award when it is supported by some other competent 
evidence. Some courts go slightly further and permit the com- 
mission to use the hearsay evidence as corroborative evidence, 
whenever there is an iota of competent evidence in addition, 
and we find the New York court itself doing this. Then there 
are some dicta supporting the view that any naturally probative 
evidence is admissible; and on the other hand some courts apply 
the common law rules as they are applied in civil actions — 
notably England. On the whole very little seems to have turned 
on the particular statutory provision concerning the question. 
It is only where the statute provides in express terms that hear- 
say evidence may be used, that the courts have allowed hearsay 
evidence to be placed on a par with direct evidence —as in 
California and Connecticut. And in the absence of such clear 
mandatory directions the same rules have been adopted where 
apparently broad provisions for a relaxation of the common law 





98 Gilbey v. Great Western Ry. Co., 3 B. W. C. C. 135 (1910); Langley v. 
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rules of evidence exist, and where there is no statutory enact- 
ment on the matter. 

Before undertaking an examination of the practice before the 
commissions in these cases it seems best to consider the views 
of the courts as to the applicability of some of the other common 
law rules of evidence to workmen’s compensation proceedings. 
There are notably fewer cases on these other rules than there 
are on the rule against the admission of hearsay evidence, and 
a briefer discussion of them will suffice. The general attitude 
of the courts has been made clear in discussing the hearsay 
rule cases. 

The Kansas court in Ruth v. Witherspoon-Englar Company,'°* 
has held the admission of irrelevant evidence ground for a re- 
versal, where such evidence tended to prejudice the jury. But 
it is noteworthy that Kansas has the court system of administra- 
tion with a jury trial. 

South Dakota on the other hand has expressed a more liberal 
policy. The court held in Day v. Sioux Falls Fruit Company,’” 
that it is not reversible error to permit leading questions to be 
asked and to permit answers to consist of conclusions rather 
than statements of fact, unless the defendant is “so clearly 
prejudiced as to be deprived of some substantial right.” Utah 
has here adopted a narrower rule. It is reversible error to 
permit statements of conclusions unless those statements are. 
based on facts and circumstances observed and are the only 
method of arriving at the true situation, and such conclusions 
can only be drawn in connection with testimony as to the facts 
on which the conclusions are based. But in the case in which 
this rule was laid down, such a holding was not necessary for 
the decision.** 

The admission of incompetent evidence has been held not to 
be a ground for reversal in California, if such evidence is merely 
cumulative and there is other substantial evidence supporting 
the finding of the commission.‘ And the exclusion of compe- 
tent evidence has similarly been considered as not sufficient 
_ 102 98 Kan. 179, 157 Pac. 403 (1916). 

103 43 S. Dak. 65, 177 N. W. 816 (1920). 

104 Rockefeller v. Industrial Commission of Utah, 197 Pac. 1038 (Utah, 1921). 
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ground for a reversal.*° The court laid stress on the fact that 
the act provided that the referee should not be bound by tech- 
nical rules of evidence and that no informality in any proceeding 
or in the manner of taking testimony should invalidate any award. 

The common law rules as to privileged communications seem 
to have been adopted in Arizona in compensation cases, but the 
fact that Arizona has the court system of administration may ex- 
plain this. In the one case which has arisen on the point the 
court held that the rejection of evidence of the company’s doctor, 
with respect to statements made to him by the injured man and 
the results of a personal examination, was correct.*”’ 

Opinion evidence has generally been admitted whenever, like 
expert testimony, in the mind of the commission it was at all 
justified. And the courts have generally taken a broad view and 
considered the matter to be within the discretion of the com- 
mission. 

Reversals have been sometimes made on the ground that the 
best evidence obtainable has not been presented. But this seems 
also to be a matter for the commission to decide and has only 
been relied upon as a ground of the decision where the evidence 
that was adduced was hearsay evidence. Tirre v. Bush Terminal 
Company’ is such a case. There the only evidence on the 
question of dependency were statements by claimant’s son-in-law 
that the deceased had told him several times, that he was send- 
ing money to his mother in Germany, but in what amounts or 
how often, the deceased did not tell the witness. The court re- 
versed the award on the ground that the sister of the deceased 
who filed the claim in behalf of the mother, was obtainable and 
that her evidence would undoubtedly have been better than that 
of the son-in-law. An award was reversed in a later New York 
case, on the same grounds.’ 

Several cases have arisen involving action of the commission 
in taking evidence ex parte. In Carstens v. Pillsbury,”° decided 





106 Frankfort General Insurance Co. v. Pillsbury, 173 Cal. 56, 159 Pac. 150 
(1916). 

107 Inspiration Consol. Copper Co. v. Mendez, 19 Ariz. 151, 166 Pac. 278, 1183 
(1917). 

108 772 App. Div. 386, 158 N. Y. Supp. 883 (1916). 

109 Vassilakis v. Fairfax Hotel Co., 193 App. Div. 829, 184 N. Y. Supp. 774 
(1920). 110 772 Cal. 572, 158 Pac. 218 (1916). 
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by the California court in 1916, such procedure was held to be 
ground for a reversal. The court declared that the commission 
must not take evidence secretly, and that the conduct of a hear- 
ing in such a manner is violative of the due process clause in the 
constitution. The commission was declared to be a judicial 
body exercising a judicial function. Maine reached a similar 
result in Gauthier v. Penobscot Chemical Fiber Company.™ 
There the act expressly authorized medical testimony to be taken 
ex parte, but the court construed the general provision that the 
findings must be based upon facts “ produced in evidence ” to 
prevent the commission from using such testimony as evidence 
on a fact in issue. The court declared confrontation and the 
right to cross-examine, explain or refute are necessary. [Illinois 
came to the same conclusion in Bereda Manufacturing Company 
v. Industrial Board of Illinois,“*” and reversed an award based 
on unsworn testimony taken before a special investigator who 
heard the testimony without notice to the defendant. The court 
declared that the evidence must be sanctioned by an oath and 
by opportunity to cross-examine. This case was followed in 
Ruda v. Industrial Board of Illinois..* England has taken the 
same view.''* 

In the opinion of the writer, these courts have dismissed the 
question of whether evidence taken ex parte may be used in en- 
tirely too cavalier a fashion. The courts assumed without argu- 
ment that the statute did not permit such a thing to be done, 
and that even if it did, such process would be unconstitutional. 
Both these propositions are open to doubt. The majority of 
workmen’s compensation acts undoubtedly do not authorize such 
a departure from established modes of judicial investigation. 
But some of the statutes by the broad provisions enabling the 
commission to conduct independent investigations, and giving it 
plenary powers, might very well be construed as authorizing 
evidence taken ex parte, or the report of an investigator, to be 
used as the basis of a finding of fact.° The Maine case above 





111 yz3 Atl. 28 (Maine, 1921). 

112 245 Ill. 514, 114 N. E. 275 (1916). 

113 283 Ill. 550, 119 N. E. 579 (1918). 

114 Earle’s Shipbuilding & English Co. v. Walker, [1917] W. C. C. & Ins. 
Rep. 54. 

115 See Local Government Board v. Arlidge, [1915] A. C. 120. 
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did discuss the point and seems a valuable decision. And if the 
statute be found to authorize such a proceeding, it is by no means 
certain that it is so fundamentally opposed to our whole idea 
of what is reasonable and fair that it is rendered unconstitutional. 
The fact that this question of constitutionality existed, however, 
would probably lead a court to construe the statute as not 
authorizing such action, if such a construction were not too 
strained. 


ADMINISTRATIVE PRACTICE 


With this background of judicial authority and opinion, a 
consideration of the actual administration of compensation acts, 
and the practice with regard to common law rules of evidence, 
is rendered more intelligible and much more valuable. The fol- 
lowing discussion is based chiefly on communications with the 
various compensation commissions. Unfortunately there are few 
data on the workings of the act in jurisdictions under a court 
system of administration. 

The commissions in three states go far in disregarding the 
common law and statutory rules of evidence,’** and in permitting 
any evidence which is relevant and has probative value to be 
used. Connecticut, as has been seen, permits hearsay declara- 
tions of a deceased, but this is the practice in civil actions as well. 
As to other matters the commissioner reports that he conducts 
independent investigations where medical and surgical science 
is concerned and often uses his own observations on medical 
questions as the basis for a finding. The commissions in Maine, 
Maryland, Wisconsin, and Illinois adhere quite closely to com- 
mon law and statutory rules of evidence, and particularly to the 
hearsay rule. New Jersey allows some latitude, while the Massa- 
chusetts commission adheres to such rules with varying degrees 
of elasticity. ‘The Kentucky commission adheres in a general 
way to the substantial rules of evidence but adopts a reasonably 
broad view looking to a relaxation of the common law rules. 
Vermont, Virginia, and Ohio disregard the technical rules of 
evidence, but do not consider the hearsay rule to be a “ technical 
rule.” Commissions in those states do, however, utilize hearsay 
evidence as corroborative evidence, whenever there is otherwise 





116 Delaware, Iowa, New York, 





RULES OF EVIDENCE BEFORE COMMISSIONS 295 


legally competent evidence on the point in issue. Where the 
courts on appeal hear a compensation case de novo, as in Ver- 
mont, the common law and statutory rules of evidence apply and 
the court sits gua court. This was also the situation in Ohio 
prior to the amendment in 1921, providing that an appeal could 
be taken on questions of law alone. In several jurisdictions, 
notably Connecticut, much hearsay evidence is admitted by the 
consent of the parties and without objection.’ The commis- 
sions adopt the view that the hearings are to be as informal as 
possible and encourage the parties to permit each other to give 
hearsay evidence. 

As to the attitude which the various commissions have adopted 
with regard to the conduct of cases before them, ten commissions 
from which communications were received,”** indicated that a 
relaxation of the common law and statutory rules of evidence 
was wise and just. But of these commissions, the Illinois com- 
mission expressly indicated that the general admission of hearsay 
evidence would be unwise. Two state commissions did not ex- 
press a policy.*® The Vermont commission took the attitude 


that some of the technicalities of ordinary procedure should be 
disregarded but that this should be done with extreme caution, 
and that, in the last analysis, the rules established by the com- 


mon law, with the sanction gained by time and experience, are 
satisfactory. The Connecticut commission, on the other hand, 
intimated that the rules of evidence are rules of convenience only 
and that an undue regard must not be paid to them when they 
prevent a genuine inquiry into a material fact. Iowa similarly 
declares that ‘“‘so far we have not found that the free admission 
of evidence is unwise.” ‘The Massachusetts commission has ex- 
pressed the opinion that the rules of evidence, being the result 
of many years of judicial experience, should not be departed 
from to any marked degree; that while such rules may be un- 
necessarily technical in some instances, they do, in the long run, 
tend to bring out the material truth. The Illinois commission 
takes a similar view, but goes on to say that the most successful 
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administration of compensation acts exists in those states where 
there is the least amount of judicial interference and judicial 
review of administrative action. 

The American Association for Labor Legislation adopts the 
general policy that state commissions should conduct proceedings 
in the most informal manner possible, and should not be bound 
by the old common law and statutory rules of evidence. The 
Workmen’s Compensation Publicity Bureau, however, has 
adopted a more restricted policy. It believes that the trial of an 
issue duly raised should be subject to the common law rules of 
evidence, as in civil cases, and that no special presumptions in 
favor of compensation claimants should be created.’*° 


CoNCLUSIONS 


This discussion reveals the unsatisfactory state of the law, at 
present, on these questions of evidence and procedure. Statutory 
provisions, apparently of the broadest possible scope, have been 
inhospitably construed, and the procedure before the commis- 
sions has been hampered and administrative efficiency of the 
commissions much impaired, by the annoying restrictions forced 
upon them by the courts. The great number of rigid and tech- 
nical rules that grew up at common law as the inevitable result 
of the rigidity of common law procedure, the lack of confidence 
in the trial judge and particularly in the jury, and the naturally 
contentious nature of the proceedings, have been applied to these 
tribunals with all too little regard for their applicability and the 
evil effects involved. The essentially administrative character of 
compensation proceedings and the fundamental differences be- 
tween compensation cases and civil cases, seem to have been lost 
sight of. The failure to grasp the differences has tended to 
make the procedure of the commissions inelastic, and it is to be 
feared that the many restrictions limiting the commissions in 
the exercise of a large discretion, will lower the calibre of their 
members instead of exacting responsibility and expertress. 

While the courts have adopted a narrow construction of statu- 
tory provisions relating to evidence in compensation acts this 
has not been as great an impairment of the administrative 
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efficiency of the commission, as would appear at first sight. 
Much hearsay evidence and other evidence objectionable at com- 
mon law and in civil cases, is admitted by consent of the parties 
and there is apparently a real relaxation with regard to the more 
technical rules of evidence, in the actual practice before the 
commissions. In addition, the New York rule which permits 
hearsay to be admitted in evidence and to be relied upon by the 
commission as corroborative evidence where there is any other 
competent evidence, while logically unsound, does not place much 
of a check on administrative practice. Nevertheless, the attitude 
of the commissions has restrained them unduly. Legislative sug- 
gestions must be explored to correct this. 

If the question were a new one, it would seem that a statute 
providing merely that process should be simple and summary, 
and empowering the commission to make rules as to the extent 
and nature of the proofs required, would be the most desirable. 
Such a statute would permit the commission to make rules per- 
mitting hearsay evidence to be used, and in the absence of a rule 
might permit hearsay evidence to be used, if such evidence ap- 
peared to have a reasonable probative value, and was not for 
any reason especially untrustworthy. Such a procedure is per- 
mitted before other administrative tribunals which do not differ 
in their essential features from the compensation commissions 
in question here.’ This solution of the problem would have 
an added advantage in that no definite rule would be laid down 
fixing a limit beyond which the commission cannot go. The 
standard of the commission’s action would be the flexible and 
safe-guarding standard of reasonableness. Such an interpreta- 
tion would in addition enable the commission to proceed un- 
hampered by any technical and artificial procedural and eviden- 
tial rules without at the same time doing away with all judicial 
scrutiny and permitting any and all evidence to be relied upon 
by the commission in making a finding. 

As has been seen, however, there is a strong current of authority 
against this view and any reform today must be accomplished 





121 Hopson’s Appeal, 65 Conn. 140, 31 Atl. 531 (1894); United States ex rel. 
Roop v. Douglass, 19 Dist. of C. 99 (1890). 

The writer has been unable to ascertain the provisions in the Georgia Statute 
with regard to review by the court or procedure before the commission. 
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by means of a legislative enactment clearly laying down specific 
rules. The declaration of a general policy is not enough. The 
best type of provision that may be found is a provision expressly 
authorizing the commission to admit in evidence and use as a 
basis of its findings declarations of a deceased party made in 
_ good faith and before suit was brought; and a further provision 
giving the commission the power to make rules as to the extent 
of and mode of proof required, such power to include the power 
to establish a rule permitting the use of common law “ hearsay 
evidence.” Such legislation would have the disadvantage, 
common to all restrictions, of laying down a hard and fast line 
over which the commission cannot step, but it would enable the 
commission to make liberal rules within its discretion, and would 
enable the commission to utilize hearsay evidence in cases where 
such evidence was most needed and most valuable. The danger 
of a possible abuse of the power does not off-set its value. 


Frank A. Ross. 
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INFAMOUS CRIMES AND THE MORELAND CASE 


N the case of United States v. Moreland* the Supreme 

Court has recently held, by a five-to three decision, that an 
Act of Congress authorizing the Juvenile Court judge of the Dis- 
trict of Columbia to sentence any person who wilfully neglected 
to provide for ‘his minor children to the District workhouse at 
hard labor, violated the Fifth Amendment of the Federal Con- 
stitution, because it did not provide for presentment or indict- 
ment of the accused by a grand jury. Juvenile court legislation 
throughout the country has been tending to give the courts larger 
jurisdiction over those who contribute to juvenile delinquency or 
dependency.° It is a cardinal principle of the juvenile court move- 
ment that the work should be carried on as informally as possible, 
and the introduction of grand jury hearings as a part of the 
courts’ procedure would undoubtedly be injurious to their effi- 
cient operation. Legislation, however meritorious its purpose, 
must of course conform to constitutional requirements. But the 
decision in the Moreland case, in the opinion of the writer, goes 
further than the Fifth Amendment warrants, and involves a 
misconception of the cases upon which the court relies. 

The Act of March 23, 1906, which was before the court 
in the Moreland case, declared that any person in the District of 
Columbia who should wilfully neglect to provide for his minor 
children under the age of sixteen in destitute circumstances, 
should be guilty of a misdemeanor, and upon conviction should 
be punished by a fine of not more than five hundred dollars or 
by imprisonment in the District workhouse at hard labor for not 
more than twelve months, or by both such fine and imprison- 
ment. The court might direct the fine to be paid to the wife or 
other custodian of the children. If the father was committed to 
the workhouse, the superintendent was required to contribute to 
their support, as payment for the work done by the father. 
Proceedings under the Act could be begun in the District Juve- 
nile Court,* in which case they would be instituted by infor- 


1 42 Sup. Ct. Rep. 368 (1922). 
2 34 Star. at L. 86. % Act of June 18, 1912, c. 171, § 8, 37 Stat. aT L. 134. 
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mation. The respondent, Moreland, was so proceeded against, 
information being brought against him in the Juvenile Court 
for wilfully neglecting or refusing to provide for the support 
and maintenance of his minor children. He was tried by a jury, 
as the penalty which might be imposed was a fine of more than 
fifty dollars or imprisonment for more than thirty days,* was 
found guilty, and was sentenced to the District workhouse at hard 
labor for six months. Upon writ of error, the Court of Appeals 
reversed the judgment and remanded the case to the Juvenile 
Court with directions to dismiss the complaint. The case was 
brought to the Supreme Court on writ of certiorari. The Court 
affirmed the decision of the Court of Appeals, Mr. Justice Mc- 
Kenna delivering the majority opinion. Mr. Justice Clarke took 
no part in the consideration and decision of the case. Mr. Jus- 
tice Brandeis delivered a dissenting opinion, and Chief Justice 
Taft and Mr. Justice Holmes concurred in the dissent. 


History OF THE FirtTH AMENDMENT 


The Fifth Amendment provides that “no person shall be held 
to answer for a capital, or otherwise infamous crime, unless on 
a presentment or indictment of a grand jury except in cases 
arising in the land or naval forces, or in the militia, when in 
actual service in time of War or public danger... ” 

This Amendment was recommended in 1788 by the Conven- 
tion of the Commonwealth of Massachusetts which ratified the 
Federal Constitution,” and was approved by Congress and 
ratified by the states in substantially the form in which it was 
recommended, becoming effective in 1791.° 

The term “ infamous crimes” has been used in two distinct 
connections — it has been used with reference to the admissibil- 
ity of evidence, and with reference to the punishment of of- 
fenders. ‘“ There are two kinds of infamy,” says a writer on 
criminal law whose work was almost contemporaneous with the 
Revolution,’ “the one founded in the opinions of the people 





# Act of March 19, 1906, c. 960, § 12, 34 Stat. aT L. 73, 75. 

5 Jour. MAssAcHUSETTS CONVENTION 1788 (ed. 1856) 80; 2 Exxiott’s DEBATES 
ON THE FepERAL ConsTiITUTION, 177. See Ex parte Wilson, 114 U.S. 417 (1885). 

6 y ANNALS OF CONGRESS, 435, 760. 

7 Epen, Principtes oF Prenat Law, c. 7, §5. 
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respecting the mode of punishment, the other in the construction 
of law respecting the future credibility of the delinquent.” 
Cooley says “an infamous offence is one involving moral turpi- 
tude in the offender, or infamy in the punishment, or both.” * 

Before the adoption of the Constitution, a good deal of learn- 
ing had been expended upon the subject of when convicts were 
disqualified as witnesses. The common law was very much in- 
terested in what offences were so serious that conviction of them 
was sufficient to make a man’s testimony unworthy of belief, 
but, except so far as they bore upon the nature of the offence, 
the comparative degradations of punishments interested it but 
little. 

In the era following the adoption of the Constitution, it was 
natural for the federal courts, in determining when indictments 
were necessary for the protection of the individual, under the 
Fifth Amendment, to fall back for reference upon the rules 
promulgated by the common law for the protection of the purity 
of evidence. But the lower federal courts went even further 
than this and held that prosecutions for crime by information 
were constitutional whenever conviction of the crime would not 
at common law have disqualified the convict to be a witness.° 
In Ex parte Wilson, the Supreme Court repudiated this 
construction of the Amendment, and held that the competency 
of the defendant, if convicted, to be a witness in another case 
was not the true test; that the true test to determine whether 
a person could be constitutionally proceeded against without 
presentment or indictment by a grand jury was whether an in- 
famous punishment could be imposed by the court. What pun- 
ishments should be considered as infamous, the Supreme Court 
said, might be affected by the changes of public opinion from 
one age to another, but the scope and effect of the Amendment 
were best to be ascertained by bearing in mind what the law 
was before the Amendment was enacted. 





8 Cootey, PrincipLes oF ConstitutionaL Law, 3 ed., 318. See Henry Scho- 
field, “ Petit Larceny as an Infamous Crime Involving Infamous Punishment,” 
5 Itz. L. Rev. 108; 1 ScHortetp, Essays on ConstIruTIONAL Law and EgulIry, 441. 

® United States v. Shepard, 1 Abb. 431 (E. D. Mich., 1870); United 
States v. Maxwell, 3 Dill. 275 (W. D. Mo., 1875); United States v. Block, 4 
Sawy. 211 (D. Ore., 1877) ; United States v. Baugh, 1 Fed. 784 (E. D. Va., 1880) ; 
United States v. Yates, 6 Fed. 861 (E. D. N. Y., 1881); United States v. 
Field, 16 Fed. 778 (Circ. Ct. D. Vt., 1883). 10 y14 U. S. 417 (1885). 
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In considering whether the punishment authorized by the act 
which was before the court in the Moreland case is infamous 
within the meaning of the Fifth Amendment, therefore, it be- 
comes pertinent to ascertain the state of the law with respect to 
similar punishment in England and in America before and at 
the time of the adoption of the Amendment. 


Harp LABoR AS AN INFAMOUS PUNISHMENT IN ENGLAND 


Statutes authorizing summary convictions by justices of the 
peace for petty offences, such as drunkenness and transgressions 
of the game laws, became common in England in the reign of 
James I, and proceedings of this nature have remained a part 
of the English law.** Some, if not the majority of offences 
so tried were punishable by commitment to the house of cor- 
rection at hard labor.’ Statutes of this nature have never 
been considered violations of the- constitutional rights of 
Englishmen.** 

It is certain that in England, at the time of the adoption of 
the Constitution, and before, justices of the peace had power 
to commit and commonly did commit certain classes of of- 
fenders to workhouses at hard labor without presentments or 
indictments by a grand jury. This fact, by itself, by no means 
proves that the Fifth Amendment was not intended to prohibit 
summary proceedings of this nature. At common law, informa- 
tions by the attorney general lay in all cases except those in- 
volving capital crimes and felonies..* The Fifth Amend- 
ment, the Supreme Court held in Ex parte Wilson, in 
effect narrowed the common law rule by substituting “ infamous 
crimes’ for felonies, and so necessitated the use of present- 
ments or indictments by a grand jury in some cases where, at 
common law, they would not have been required. 





11 Patey, Summary CONVICTIONS, 8 ed., I1. 

12 1 GEO, 4, c. 57; 20 GEO. 2, Cc. I9. 

18 King v. Hoseason, 14 East. 604 (1811); The King v. Justices of the North 
Riding of Yorkshire, 2 B. & C. 286 (1823); State v. Glenn, 54 Md. 572 (1880). 

14 Bracxstone, Comm., Bk. IV, 309, 310; Hawkins, PLEAS OF THE CROWN, 
Bk. 2, c. 26; Hurtado v. California, 110 U. S. 516 (1884). 

15 314 U.S. 417 (1885). 
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Harp Lasor AS AN INFAMOUS PUNISHMENT IN COLONIAL 
AND REVOLUTIONARY AMERICA 


It is not the English practice which is important in this 
connection, however, so much as the reaction of the American 
colonies to it. If it appears that the great majority of the thir- 
teen colonies took over the English procedure whereby petty 
offenders were tried before justices of the peace who had the 
power to commit to workhouses at hard labor, and if such prac- 
tice was common at the time of the adoption of the Fifth 
Amendment, there is, it is submitted, a strong presumption 
that the states did not consider summary commitments of this 
nature “infamous punishments” within the meaning of the 
Amendment. The first ten Amendments, it must be remem- 
bered, were in effect a Bill of Rights,** and it is reasonable 
to suppose that the states did not intend to stigmatize as an 
invasion of the rights and privileges of free men any practice 
which they themselves had in general use. 

During the colonial period, acts authorizing justices of the 
peace, or overseers, summarily to commit offenders convicted of 
certain minor crimes, such as vagrancy, drunkenness and failure 
to support one’s family, to the workhouse or house of correction 
at hard labor were passed by Connecticut," Delaware,** 
Georgia,*® Maryland,” Massachusetts,** New Hampshire,” 





16 Barron v. Mayor and City Council of Baltimore, 7 Pet. (U. S.) 243 (1833). 
See Story oN THE CoNSTITUTION, § 1782. 

17 7727, Laws oF ConneEcTICUT, 7 CoLon1aAL Recorps oF Conn. 127, “An Act 
for Suppressing and Punishing of Rogues, Vagabonds, etc.”; 1737, LAws oF 
Connecticut, 8 Coton1aAL Recorps oF Conn. 137, “An Act in Alteration of and 
in Addition to an Act for the Suppressing and Punishing of Rogues, Vaga- 
bonds, etc.” 

18 Oct. 30, 1753, Laws or Detaware, “An Act for impowering the Justices 
of the Peace, within the respective counties of this government, to appoint proper 
officers for the regulating and governing of such workhouses or houses of correc- 
tion as shall hereafter be built within the same,” 1 Newcastte, Laws or STATE 
OF DELAWARE 345. 

19 Feb, 29, 1764, Acts or Grorota, “ An Act for the Punishment of Vagabonds, 
etc.,”” 18 CoLrontaL Recorps or GEoRGIA, 588. 

20 1768, Laws oF MARYLAND, c. 29, §§ 16, 17. 

21 1646, Laws oF MassaAcHUSETTS, 55, 57; WHITMORE, CotontaL Laws oF 
MassacnuseEtts, 127; Laws or THE Cotony or New PryMmovt#, part II, 120. 

22 May 14, 1718, New Hampsuire Province Laws, 2 Laws or New Hamp- 
SHIRE, 266 
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and Pennsylvania.”* Rhode Island gave the overseers of the 
town of Newport the right to commit indigent and idle persons 
to the workhouse, and to bind them out, if it appeared they 
were likely to become burdens to the town.** North Carolina, 
in 1729, provided that any loose, disorderly or suspected persons 
found drinking or keeping company with slaves at night might 
be sentenced by a justice of the peace to forty lashes.”° 

During the period from the Revolution to the adoption of the 
Constitution, laws similar to the colonial acts, providing for 
summary commitments by justices of the peace to the workhouse 
at hard labor were passed by Massachusetts** and New 
York.” North Carolina passed an act providing that per- 
sons who had no apparent means of subsistence or who neglected 
to apply themselves to some honest calling for the support of 
themselves and their families might be committed to the county 
jail by justices of the peace, and upon repetition of the offence 
and failure to pay costs, after a trial by jury, might be hired out 
by the court.** Virginia provided that justices of the peace 
might require vagabonds to give security for their good behavior; 
if the security was not forthcoming the offender could be com- 
mitted to the county jail, and, after further failure, could be 
sentenced to the row galleys by the governor, or, with the consent 
of the nearest court, could be put to service upon wages by the 
keeper of the jail.”° South Carolina adopted a procedure 
whereby vagrants could be committed to jail by three freeholders 
and two magistrates or five freeholders and one magistrate, and, 
if not discharged by the county or circuit court at its next meet- 
ing, could be hired out to service, whipped, or sentenced to hard 
labor for the term of one year.*° 





23 Feb. 8, 1766, Laws or PENNSYLVANIA, 1 DALLAS, PENNSYLVANIA Laws, 461. 

24 June, 1765, Laws or RuopE Isxanp. 

25 1729, Laws oF NortH Carorina; IREDELL, LAws oF THE STATE OF NorTH 
CAROLINA, 52. 

26 1788, Laws AND Resotves oF MASSACHUSETTS, c. 30; 1 LAWS OF THB 
CoMMONWEALTH OF MASSACHUSETTS, 433. 

27 Feb. 9, 1788, Laws or New York, Eleventh Session, c. 31. 

28 1784, Laws or NortH Carona, IREDELL, op. cit. 508. 

29 1776, AcTS OF VIRGINIA, C. 23. 

80 March 28, 1787, Acts or SoutH Carona, “An Act for the Promotion 
of Industry, and for the Suppression of Vagrants, etc.” 
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Within the ten years following the adoption of the Constitu- 
tion, and practically contemporaneously with the passage of the 
Fifth Amendment, acts authorizing the commitment by justices 
of the peace of rogues, vagabonds and other offenders to the 
workhouse at hard labor, were passed by New Hampshire,” 
Pennsylvania,** Vermont,** and Virginia.” 

In not one of these various acts were there provisions for in- 
dictment or information by a grand jury. The majority of these 
colonial and early state statutes, in their nature and purpose, 
bear a marked resemblance to the act of Congress before the. 
Supreme Court in the Moreland case. The petty offenders who 
could be sentenced to hard labor in a workhouse by a justice of 
the peace, under the acts of at least eight states, included men 
who did not provide for their families — Connecticut,** Massa- 
chusetts,°* New Hampshire,** New York,** North Carolina,*® 
South Carolina,*° Vermont,** and Virginia.** The acts of Con- 
necticut,** and Massachusetts,** like the act of Congress in the 
Moreland case, provided that some part or all of the earnings of 
such offenders should go to the support of their families. 

It is to be noted that Massachusetts, which proposed the adop- 
tion of the Fifth Amendment,** authorized summary com- 
mitments to workhouses at hard labor before it became a state, 
and passed a similar law in the very year that it recommended 
the Amendment. 





81 Feb. 15, 1791, Laws or New Hampsuire; 5 Laws or New HAmpPsHIRE, 601. 

82 April 5, 1790, Laws oF PENNSYLVANIA, sect. XI., 2 Dattas, PENNSYLVANIA 
Laws, 805. 

83 March 3, 1797, Laws oF VERMONT, §§ 12, 13; 1 Laws or VERMONT, CoM- 
PILATION OF 1808, 389, 390. 

34 Dec. 26, 1792, Acts oF VirorniA, “An Act providing for the Poor and 
declaring who shall be deemed Vagrants,” §§ 31, 32. 

35 See note 17, supra. 

86 See note 26, supra. 

87 See notes 22 and 31, supra. 

88 See note 27, supra. 

39 See note 28, supra. 

40 See note 30, supra. 

#1 See note 33, supra. 

42 See note 34, supra. 
_ 48 See note 17, supra. 

44 See note 26, supra. 

45 See note 5, supra. 
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Eleven of the thirteen states, either before or contemporane- 
ously with the passage of the Fifth Amendment authorized pro- 
ceedings under which petty offenders could be committed to 
hard labor without presentment or indictment by a grand jury. 
One of the two remaining states gave the overseers of one of its 
towns the right to commit offenders to the workhouse and to 
bind them out for four years. The thirteenth state gave its 
justices of the peace power to bind out vagrants who offended for 
the second time and who did not pay the costs of the proceed- 
ings. In other words, every one of the original states, as a state 
or as a colony, or both, authorized sentences of compulsory labor 
without presentments or indictments by a grand jury. 

If contemporary law is to be taken as a test of what Congress 
and the states meant.in passing the Fifth Amendment, “ infamous 
‘ crimes,” as the term was used in the Amendment, did not include 
offences punishable by summary commitments to workhouses at 
hard labor. 

Viewed philosophically, ajl punishments leave some stigma. 
Blackstone, in giving the various kinds of. punishments sanc- 
tioned by English law, whose comparative mildness would make 
the reader rejoice that he was an Englishman, put capital pun- 
ishment, with hanging, quartering and disembowelling, at the 
head of the list and “ punishments that consist chiefly in their 
ignominy, such as whipping, hard labor in the house of correc- 
tion or otherwise, the pillory, the stocks and the ducking-stool ” 
at the bottom.*® Dane, forgetting that Blackstone often 
constructed logical pigeon-holes without having legal principles 
to insert in them, gravely notes that some books do not consider 
stocks and houses of correction infamous, and that “ the latter 
opinion our law adopts, in its practice on the constitution.” 
“Hence,” he continues, “a justice of the peace, in whose court 
there is no jury, tries the offence and is allowed to imprison, fine, 
to send to the house of correction, and bind to the peace and 
good behavior, viewing these punishments as not infamous; but 
not to adjudge to the gallows, pillory, hard labour, branding, 
cropping or whipping.” *’ 

The learned abridger would undoubtedly have been astonished 





46 BrackstonE, Comm. Bk. IV., 376, 377. 
4? 2 Dane, ABRIDGEMENT OF AMERICAN LAw, 569, 570, c. 63, art. 2, § 27. 
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at the conception of a house of correction which corrected vaga- 
bonds and vagrants by the homeopathic cure of idleness. Houses 
of correction, bridewells, and workhouses have since early co- 
lonial times been institutions where labor was compulsory. 
In the section quoted above, Dane was speaking of the provision 
in the Massachusetts Bill of Rights which provided that the 
legislature should make no law to inflict infamous punishment 
without trial by jury. Some fifty years later, Chief Justice Shaw, 
speaking of the same article, said that hard labor in the work- 
house or house of correction was not regarded as an infamous 
punishment in colonial times, and amplified the distinction be- 
tween commitment to these corrective institutions and imprison- 
ment at hard labor in the state penitentiary.“ 


ForMER DECISIONS OF THE SUPREME CouRT ON INFAMOUS 
; PUNISHMENT 


The Supreme Court, in its majority opinion in the Moreland 
case, did not consider whether or not commitment to a house of 
correction at hard labor was considered an infamous punishment 
at the time the Fifth Amendment was adopted, but relied entirely 
upon former decisions of the court. If the decision in the More- 
land case was necessitated by former decisions, the fact that a 
sentence such as that involved in the Moreland case almost cer- 
tainly was not regarded as an infamous punishment within the 
meaning of the Amendment at the period of its passage, could 
only be urged as a reason for reconsidering a rule of law already 
laid down. But, it is submitted, the cases upon which the major- 
ity opinion rests are not in point. 

The leading case on the Fifth Amendment is Ex parte Wil- 
son.°° This case came to the Supreme Court on a petition for a 
writ of habeas corpus. The petitioner, under a sentence of a 
United States District Court for the District of Arkansas, was 
confined in the Detroit House of Correction sentenced to fifteen 
years at hard labor. An Act of Congress in force at the time of 





48 Harry Elmer Barnes, “The Historical Origin of the Prison System in 
America,” 12 J. Cro. L. anp Crrm., 35, 36, 37. See notes 17 to 35, supra. 

#9 Jones v. Robbins, 74 Mass. 329 (1857). 

50 314 U. S. 417 (1885). 
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the decision, and still in force, as Section 5541 of the Revised 
Statutes ** provided that, “‘ In every case where any person con- 
victed of any offence against the United States is sentenced. to 
imprisonment for a period longer than one year, the court by 
which the sentence is passed may order the same to be executed 
in any State jail or penitentiary within the district or State 
where such court is held, the use of which jail or penitentiary is 
allowed by the legislature of the State for that purpose.” Another 
act, which has remained in force, unchanged, as Section 5542 
of the Revised Statutes ** provided that, “ In every case where 
any criminal convicted of any offense against the United States 
is sentenced to imprisonment and confinement to hard labor, it 
shall be lawful for the court by which sentence is passed to order 
the same to be executed in any State jail or penitentiary within 
the district or State where such court is held, the use of which 
jail or penitentiary is allowed by the legislature of the State for 
that purpose.” 

A third act which, with only a few verbal changes, has re- 
mained in force as Section 5546 of the Revised Statutes,” 
provided that if there were no suitable jail or penitentiary within 
the state or territory where sentence was passed, the convict 
could be sentenced to confinement in some suitable jail or peni- 
tentiary in a convenient state or territory, to be designated by 
the Attorney General. There being no suitable jail or peni- 
tentiary in Arkansas, the Attorney General had designated the 
Detroit House of Correction as the place in which the sentence 
was to be performed.** The petitioner alleged his imprison- 
ment was in violation of the Fifth Amendment. 

The court held, first, that under the Fifth Amendment, the 
nature of the punishment, not the competency of the accused to 
testify if convicted, determines whether or not presentment or 
indictment by a grand jury is necessary; second, that “ the ques- 
tion is whether the crime is one for which the statutes authorize 
the court to award an infamous punishment, not whether the 
punishment ultimately awarded is an infamous one”; third, 





“61'8 Fep, Stat. Ann., 2 ed. 278. 
52 8 Fep. Strat. ANN., 2 ed. 280. 
53 8 Fep. Stat. ANN., 2 ed. 283. 
54 See Ex parte Wilson, 114 U. S. 417, 421 (1885). 
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that it does not require an act of Congress to make a crime 
infamous; and, fourth, that the punishment authorized by the 
statutes in the case before it made the crime an infamous one. 

Whether the Detroit House of Correction, at the time of the 
decision was or was not a penitentiary, was immaterial. The 
Supreme Court made clear that it was deciding nothing but the 
facts before it,’ and stressed the fact that the sentence could 
have been to a state jail or penitentiary. 

In its opinion in the Wilson case, the court occasionally used 
the term “ imprisonment at hard labor ” to describe the punish- 
ment upon which it was passing. This term, it is submitted, 
upon a careful reading of the opinion, can only be taken as an 
abbreviation of “imprisonment in a state penitentiary at hard 
labor.” Mr. Justice Gray, who delivered the opinion of the 
court, took up the question of whether the crime was an 
infamous one only after he had clearly stated that it was 
the punishment authorized, not the punishment ultimately 
awarded, which governs. After considering the question, 
he announced his conclusion in these words: “For more 
than a century, imprisonment at hard labor in the state 
prison or penitentiary or other similar institution has been con- 
sidered an infamous punishment in England and America.” 
This conclusion he buttressed by citing Jones v. Robbins *° 
and by quoting the following portion of Chief Justice Shaw’s 
opinion in that case: 


“ Whether we consider the words ‘infamous punishment’ in their 
popular meaning, or as they are understood by the Constitution and 
laws, a sentence to the state prison, for any term of time, must be 
considered as falling within them. The convict is placed in a public 
place of punishment, common to the whole state, subject to solitary 
imprisonment, to have his hair cropped, to be clothed in conspicuous 
prison dress, subjected to hard labor without pay, to hard fare, 
coarse and meager food, and to severe discipline. Some oi these a 
convict in the house of correction is subject to; but the house of 
correction, under that and the various names of workhouse and bride- 
well, has not the same character of infamy attached to it. Besides, 
the state prison, for any term of time, is now by law substituted for 
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all the ignominious punishments formerly ‘in use; and, unless this 
is infamous, then there is now no infamous punishment, other than 
capital.” 


A year after the decision in Ex parte Wilson, the question of 
what constituted an infamous crime under the Fifth Amendment 
was again considered by the Supreme Court, in the case of 
Mackin v. United States," and it was held, Mr. Justice Gray 
again delivering the opinion, that crimes punishable in a state 
penitentiary were infamous, whether hard labor could or could 
not be imposed. Mr. Justice Gray took occasion to explain the 
decision in Ex parte Wilson at some length. “ The test,” he 
said again, “is whether the crime for which the statutes author- 
ize the court to award an infamous punishment, not whether 
the punishment ultimately awarded is an infamous one; when 
the accused is in danger of being subjected to an infamous pun- 
ishment if convicted, he has the right to insist that he shall not 
be put upon his trial, except on the accusation of a grand jury. 
. . . For more than a century, imprisonment at hard labor in 
the State prison or penitentiary has been considered an infa- 
mous punishment, in England and America.” ‘The learned jus- 
tice again stressed the fact that “ by the express provisions of 
acts of Congress, either a sentence ‘ to imprisonment for a period 
longer than one year,’ or a sentence ‘to imprisonment and con- 
finement to hard labor’ may be ordered to be executed in a 
State prison or penitentiary.” 

Mr. Justice Gray concludes his opinion in Mackin v. United 
States by showing that “ the acts of Congress, referred to at the 
argument, clearly show that the opinion of the legislative branch 
of the national government, so far as it has been expressed, is 
in full accordance with what we hold to be the true judicial con- 
struction of the Constitution.” This opinion of Congress, proved 
by various acts, which so coincided with that of the court, he 
gives as follows: “ ‘infamous crimes’ are thus in the most ex- 
plicit words defined to be those ‘punishable by imprisonment in 
the penitentiary.’ ” 

The rule laid down in Ex parte Wilson, and Mackin v. United 
States, was cited approvingly by the court in a number of sub- 
sequent cases. 


57 117 U. S. 348, 351, 352, 353 (1886). 
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In Ex parte Bain,* the court said, “ The sentence of the 
court was that he should be imprisoned in the penitentiary at 
Albany. The case of Ex parte Wilson, 114 U.S. 418, and the 
later one of Mackin v. United States, 117 U. S. 348, establish 
the proposition that this prosecution was for an infamous crime 
within the meaning of the constitutional provision.” 

In Parkinson v. United States *® the court said, “ As the 
imprisonment may be ‘ for a period longer than one year’ the 
court can order that it shall be in the penitentiary. Rev. Stat. 
§ 5541. This makes the crime ‘ infamous’ within the meaning of 
the Fifth Amendment of the Constitution of the United States, 
and the prosecution should have been by indictment and not by 
information. It was so decided by this court, after this case was 
certified up by the circuit court, in Ex parte Wilson, 114 U. S. 
417, and Mackin v. United States, 117 U. S. 348.” 

In Ex parte Mills,°° the court gave the effect of the prior 
decisions as follows: ‘“ It must be remembered, in this connec- 
tion, that prior to the passage of the act of March 1, 1889, this 
court decided, in respect to crimes against the United States 
that are punishable by ‘imprisonment,’ that being punishable 
by imprisonment in a state prison or penitentiary, they are in- 
famous, within the meaning of the Fifth Amendment of the 
Constitution, whether the accused is or is not put to hard labor.” 

“The purport of the rulings in those cases” (Ex parte Wil- 
son, Mackin v. United States, and others), said Mr. Justice 
Blatchford, in Ex parte Claasen,* “is, that a crime which 
is punishable by imprisonment in the state prison or peniten- 
tiary, as is the crime of which the defendant was convicted, is 
an infamous crime, whether the accused is or is not sentenced 
or put to hard labor; and that, in determining whether the crime 
is infamous, the question is, whether it is one for which the 
statute authorizes the court to award an infamous punishment, 
and not whether the punishment ultimately awarded is an in- 
famous one.” 

It was held, in Jn re Bonner,’ that when the statutory 

58 raz U. S. 1, 13 (1887). 
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punishment for an offence is not longer than one year, and is 
not at hard labor, a commitment to a state penitentiary is void. 
Mr. Justice Field, in delivering the opinion, said that imprison- 
ment in a state penitentiary “is a sentence which can only be 
imposed when it is specifically prescribed, or where the impris- 
onment ordered is for a period longer than one year, or at hard 
labor. To an imprisonment for that period or at hard labor in 
a state penitentiary infamy is attached, and a taint of that char- 
acter can be cast only in the cases mentioned. . . . If the of- 
fense be only a misdemeanor, not punishable by imprisonment 
in the penitentiary, Mackin v. United States, 117 U. S. 348, 
the accusation may be made by indictment of the grand jury or 
by information of the public prosecutor.” 

In Bannon v. United States,°* the court said: ‘“‘ The cases 
of Wilson (114 U. S. 417) and Mackin (117 U. S. 348) pre- 
scribed no new definition for the word ‘felony,’ but secured 
persons accused of offences punishable by imprisonment in the 
penitentiary, against prosecution by information, and without a 
preliminary investigation of their cases by a grand jury.” 

In the cases thus far considered, it is submitted, the Supreme 
Court only decided that when a crime is punishable in a state 
penitentiary, with or without hard labor, it is infamous, and 
that it is the place of imprisonment, and not the fact that the 
imprisonment may be at hard labor, which governs. In Ex parte 
Wilson, the court quoted with approval the opinion of Chief 
Justice Shaw, which included the view that confinement at hard 
labor in a workhouse was not infamous; and in Jn re Bonner 
one of the justices who decided Ex parte Wilson and Mackin v. 
United States expressly stated that crimes were infamous within 
the meaning of the Fifth Amendment only when they were pun- 
ishable by imprisonment for longer than one year, or by im- 
prisonment at hard labor in a state penitentiary, and in no other 
cases. 

In deciding that the statute before it in the Moreland 
case, which provided only for imprisonment at hard labor in a 
workhouse, authorized an infamous punishment, the majority 
of the court relied chiefly upon the case of Wong Wing v. 
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United States.* A careful examination of that decision 
fails to show, to one reader, at least, wherein it justifies the 
Moreland case. 

Wong Wing, together with other Chinamen, had been found 
to be unlawfully within the United States, in violation of the 
Chinese Exclusion Acts, and had been sentenced by the United 
States Commissioner before whom the case was heard to be im- 
prisoned at hard labor for sixty days in the Detroit House of 
Correction. The sentence was imposed under Section 4 of the 
Act of May sth, 1892,° which provided that any Chinese 
person convicted and adjudged to be unlawfully in this country 
should be imprisoned at hard labor for a period not exceeding 
one year and thereafter removed from the United States. This 
section of the act was declared by the court to be in violation 
of the Fifth Amendment. 

Section 5542 of the Revised Statutes,** providing that 
whenever a person is convicted of any offence against the United 
States and sentenced to imprisonment at hard labor, the sentence 
can be ordered to be executed in a state jail or penitentiary, was 
in force at the time of the Wong Wing decision, as it had been 
at the time of the decision in Ex parte Wilson and Mackin v. 
United States. The punishment authorized by the statute in the 
Wong Wing case was therefore clearly infamous, within the 
meaning of the earlier decisions. 

The point of the Wong Wing case, it is submitted, is that 
aliens come within the protection of the Fifth Amendment. 
Coming within the protection of that Amendment, it was enough 
that under the statute they could have been sentenced to an in- 
famous punishment, whether or not the punishment actually 
inflicted was infamous. As far as the definition of infamous 
punishments was concerned, it was not necessary for the court, 
in its decision, to go a whit farther than it had in previous de- 
cisions on this question, and the opinion does not show any 
intention to depart from or enlarge upon the rule previously laid 
down. 

The court, in its opinion, in the Wong Wing case, did in sev- 
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eral places, use the phrase “ imprisonment at hard labor ”. when 
it was talking of infamous crimes. So did it in Ex parte Wilson, 
and it has already been argued that the court in the Wilson case, 
if only because of its approving the citation of Jones v. Robbins, 
could not have intended to declare that confinements to work- 
houses at hard labor were infamous punishments. The use of the 
abbreviated phrase in the Wilson case did not prevent the court 
in subsequent cases emphasizing that the rule laid down was that 
imprisonment in penitentiaries made punishments infamous, and 
that it was the punishment authorized, not the punishment in- 
flicted, which governed. Nor did it prevent Mr. Justice Field 
in In re Bonner, speaking for a unanimous court, from giving 
a definition of infamous punishments under the Amendment 
which by its very terms excluded confinement, with or without 
hard labor, in workhouses for one year or less. 

The same justice dissented from a part of the decision in the 
Wong Wing case, but concurred in the part which related to 
infamous punishments. Throughout his opinion, in all except 
one instance, he uses the fuller phrase “ imprisonment at hard 
labor in a state prison ” when speaking of the punishment whose 
constitutionality was before the court. 


THE Majority OPINION IN THE MorELAND CASE 


The majority opinion, in the Moreland case, takes both the 
Wong Wing case and Ex parte Wilson as direct authorities 
that the quality of infamy attaches to any imprisonment if ac- 
companied by hard labor. The only reference made in the opin- 
ion to the rule, laid down by the authorities in unmistakable 
terms, that it is the punishment authorized, not the punishment 
inflicted, which determines whether the Fifth Amendment has 
been violated, is as follows: : 


“There is nothing in Fitzpatrick v. United States that gives aid 
to the contention, which counsel make, that it is the place of imprison- 
ment — that is, imprisonment in a penitentiary — which makes the 
infamy; the accompaniment of hard labor being but an incident. It 
is true in that case it was said that ‘ the test is not the imprisonment 
which is imposed, but that which may be imposed under the statute.’ 
This manifestly was said to distinguish the character of the crime 
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as capital, and not to assign a quality to the punishment. To assign 
a quality to the punishment was a necessity in Wong Wing v. United 
States and in Ex parte Wilson and, it was responded to by discus- 
sions pertinent to it, and by decisions which were required by it.” * 


Fitzpatrick v. United States® involved the question of 
whether a verdict of guilty, without capital punishment, gave 
jurisdiction to the Supreme Court on writs of error under a 
statute giving it jurisdiction in such cases only of capital crimes. 
The court, in holding that the fact that the punishment could 
have been death was indeed considering the nature of the crime 
rather than the nature of the punishment. That was not the 
case, however, in Ex parte Wilson, and the decisions which fol- 
lowed it, as the cases themselves make clear. 

The whole point is, what was the punishment about which the > 
court, in the Wilsom case and subsequent cases, was talking? 
That question the decisions themselves answer, and, indeed, em- 
phasize. The punishment authorized in the cases from Ex parte 
Wilson to and including Wong Wing v. United States, was im- 
prisonment in a penitentiary. Therefore, it is respectfully sub- 
mitted, that those cases, upon their facts, cannot be taken as 
authorities that any confinement at hard labor is necessarily an 
infamous punishment. Yet it is upon these decisions, as direct 
authorities, not as dicta, that the majority of the court, in the 
Moreland case, relies, although the statute under which More- 
land was convicted did not authorize imprisonment in any place } 
other than the District workhouse. 

The language used in those cases, it is submitted further, 
cannot be taken as dicta in support of the Moreland decision. In 
most of the instances where the court cites the rule governing 
cases under the Fifth Amendment, it uses the phrase “ impris-_ 
onment in a penitentiary.” In re Bonner, as far as the language 
of the court is concerned, is directly contra to the Moreland 
decision. Mr. Justice Gray’s approval of Jones v. Robbins, in 
Ex parte Wilson, until the Moreland case, remained not only 
unchallenged, but, inferentially at least, confirmed. Of that 
approval, it is to be noted, the majority opinion in the Moreland 
case makes no mention. 
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Tue Minority OPINION IN THE MorELAND CASE 


Mr. Justice Brandeis, in a vigorous dissent, shows first, that 
“confinement at hard labor in a workhouse or house of cor- 
rection for periods less than a year was a punishment commonly 
imposed in America in the colonial period, at the time of the 
adoption of the Constitution and since, for offences not deemed 
serious.” Confinement at hard labor in a workhouse or house 
of correction, he proves, did not imply infamy — the labor which 
inmates of those institutions were required to perform was not 
imposed as a punishment or as a means of disgrace. The dom- 
inant purpose of Occoquan, the institution to which Moreland 
was sentenced, was not punishment, but rehabilitation. The 
compulsory labor there provided is no harder than that ordina- 
rily performed under favorable conditions on farms and in fac- 
tories; it is, in a larger sense, compulsory education. 

“Tt is not the provision for hard labor, but the imprisonment 
in a penitentiary, which now renders a crime infamous,” he says. 
He cites the court’s approval of Jones v. Robbins, and succinctly 
states that “this court did not hold in Wong Wing v. United 
States, nor has it, heretofore, ever decided or stated, that com- 
mitment to a workhouse at hard labor is an infamous 
punishment.” 


“ But even if imprisonment at hard labor elsewhere than in a peni- 
tentiary had, in the past, been deemed an infamous punishment,” he 
concludes, “it would not follow that confinement, or rather service, 
at a workhouse like Occoquan, under the conditions now prevailing 
should be deemed so. As stated in Ex parte Wilson, 114 U. S. 417, 
427, ... and in Mackin v. United States, 117 U. S. 348, 351 ...: 
‘What punishment shall be considered as infamous may be affected by 
the changes of public opinion from one age to another.’ Such 
changes may result from change in the conditions in which, or in 
the purpose for which, a punishment is prescribed. The Constitution 
contains no reference to hard labor. The prohibition contained in the 
Fifth Amendment refers to infamous crimes—a term obviously in- 
viting interpretation in harmony with conditions and opinion pre- 
vailing from time to time. And today commitment to Occoquan for 
a short term for nonsupport of minor children is certainly not an 
infamous punishment.” °° 
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But the majority of the court held otherwise, and it is the 
law, today, in federal jurisdictions, that a sentence to imprison- 
ment at hard labor in a workhouse is an infamous punishment, 
and cannot be imposed without presentment or indictment by a 
grand jury. 


EFFECT OF THE MORELAND CASE ON THE LAW OF STATES 


The Fifth Amendment does not apply to the states.” 
Many of the states provide, in their constitutions, that felonies 
must be prosecuted by presentment or indictment by a grand 
jury, but that misdemeanors may be proceeded against as the 
legislature may provide. Other states expressly state that pre- 
sentments and indictments are not necessary in offences usually 
cognizable by justices of the peace. But a considerable minority 
of states have a constitutional provision practically the same, 
in form, as the “infamous crimes ” clause of the federal Fifth 
Amendment. It is to be hoped that the practical difficulty of 
giving juvenile courts effective jurisdiction over those who con- 
tribute to juvenile delinquency and dependency will not be 
further increased in those states by the application of the More- 
land decision to the state law. 

Fortunately, what state law there is on the point indicates 
that the Moreland decision will not be followed. ‘The case of 
Jones v- Robbins has already been discussed. That case does 
not stand alone. 

New York has held that a statute authorizing a magistrate to 
convict one who abandons or neglects to provide for wife and 
children is constitutional, despite a provision of the state con- 
stitution requiring indictment by a grand jury for all infamous 
crimes, except petit larceny. The court said, “The sum- 
mary proceedings against rogues and vagabonds, and disorderly 
persons, and particularly such as were able to support their 
wives and children, who should run away and leave them to 
the parish, or who should threaten to do so, formed a part of the 
common law of the colony of New York, derived from the statute 
7th Jac. 1st, c. 4, and other previous statutes, and was brought 
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by our ancestors to this country as a part of the law of England, 
from whence they came.” 

Maryland has no constitutional provision analogous to the 
“‘ infamous crimes ” clause of the Fifth Amendment, but Justice 
Alvey, one of its most learned jurists, said, in a decision often 
cited:"” “At present, in England, the various offences fall- 
ing under the head of idle, vagrant, and disorderly persons, and 
made subject to the summary jurisdiction, are defined and classi- 
fied, and the punishments prescribed, by Stat. 5 Geo. IV., c. 83, 
as amended by Stats. 1 & 2 Vict., c. 38; 31 & 32 Vict., c. 52, and 
32 & 33 Vict., c. 99; an analysis of which is given in 2 Broom 
and Had. Com., 467. The punishment prescribed in those Acts 
is imprisonment and hard labor. The exercise of the summary 
jurisdiction, therefore, is not, in England, at least, regarded as 
being in violation of the fundamental guarantees of the rights and 
liberties of the people; and the personal liberty of the subject 
at this day is as well and jealously protected in England as in 
any other country, where the principles of Magna Charta and 
of the common law are enforced.” 

Florida, which has a constitutional provision practically iden- 
tical with the federal “ infamous crimes” clause, has held that 
misdemeanors punishable by imprisonment in the county jail for 
a year can be proceeded against by information.” At the 
time of the decision, although the fact was not commented upon 
by the court, it was provided by statute that persons sentenced 
to a county jail could be forced to perform hard labor.” 

A Tennessee decision" says, “the imposition of labor as 
a means of discipline and a measure of health is neither cruel 
or unusual. It operates, when rightly regulated, as mitigation 
rather than an aggravation of the punishment involved in impris- 
onment. It is not in itself disgraceful or degrading, but bene- 
ficial and humane.” The clause of the Tennessee constitution 
before the court merely stated that no noe shall be “ deprived 
of his life, liberty or property, but by the judgment of his peers 
or the law of the land.” 





72 State v. Glenn, 54 Md. 572, 602 (1880). 

78 King v. Florida, 17 Fla. 183 (1879). 

%4 1877, Laws OF FLORIDA, C. 2090, 2093. 

75 Durham v, State, 89 Tenn. 723, 735, 18 S. W. 74 (1892). 
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A Louisiana case™ neatly brings out the distinction be- 
tween hard labor in a penitentiary and hard labor in other insti- 
tutions. In that case the defendant was convicted of selling liquor 
without a license and was sentenced to pay a fine and to be 
confined in the parish jail for a period of six months, subject to 
work on the public roads of the parish. The case was taken to the 
Supreme Court, whose jurisdiction, by the Louisiana constitu- 
tion, extends in criminal cases to questions of law “ whenever 
the punishment of death or imprisonment at hard labor may be 
inflicted.” The court held it had no jurisdiction in the case, 
saying that the term “hard labor” as used in the constitution 
referred to hard labor to be performed in the state penitentiary. 

A Kansas case “ says, “ A commitment to the penitentiary 
involves an infamy to the person that does not attach to him by 
reason of a sentence to the reformatory. . . . A commitment to 
the state industrial reformatory is not a sentence to imprison- 
ment with hard labor.” 

Another Kansas case,” while not directly in point on its 
facts, brings out the distinction made by the Federal Supreme 
Court in all its decisions before the Moreland case, between the 
punishment authorized and the punishment imposed. It was 
held that, because of the infamy of the punishment authorized, 
a person convicted of grand larceny and sentenced to hard labor 
at the state industrial reformatory for five years, had been con- 
victed of an infamous crime and could not testify as a witness, 
when, under the statute, he could have been sentenced to the 
penitentiary. The court said: 


“ Grand larceny, being a felony, is ordinarily punishable by con- 
finement at hard labor in the penitentiary. All agree that punishment 
of this character renders the convict infamous and disqualifies him 
as a witness. The punishment in the present case was, as we have 
seen, confinement in the industrial reformatory, and the character of 
the punishment and discipline there is reformatory rather than igno- 
minious or infamous; however, the convict was subject to the infliction 
of the severer punishment. . . . Since it is left to the discretion of 
the trial judge, and the accused is in danger of being subjected to an 





76 State v. Hamilton, 128 La. 91, 54 So. 482 (1911). 
77 In re Dumford, 7 Kan. App. 89, 92, 53 Pac. 92 (1898). 
78 State v. Clark, 60 Kan. 450, 455, 456, 56 Pac. 767 (1899). 
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infamous punishment, it falls within the rule announced by the federal 
authorities. As the statutes authorize the court to award an infamous 
punishment, the convict is to be deemed infamous, although the pun- 
ishment actually administered be not infamous.” 


EFFECT OF THE MORELAND CASE IN FEDERAL JURISDICTIONS 


These decisions, while not all direct authorities, make it seem 
improbable that the Moreland case will be followed by the state 
courts. What will be its effect on future legislation in the 
District of Columbia and in other federal jurisdictions? Would 
the decisions be the same if the statute before the Supreme 
Court omitted the offending words “at hard labor” ? The sen- 
tence actually performed might be the same — workhouses and 
houses of correction are generally allowed to make their own 
rules for the discipline of their inmates — but perhaps the re- 
moval of the phrase from the Act might wipe out the infamy 
from the punishment. The degradation may not lie in the per- 
formance of the labor, but in the public record thereof. De- 
cisions have turned on finer points than this, and the Moreland 
case may, perhaps, represent the extreme limit of protection 
under the Amendment. 

As a practical matter, the value of the safeguard which the 
doctrine of 'the Moreland case erects may be very slight. A 
sentence of imprisonment, without hard labor, may, in fact, en- 
tail greater hardship than a sentence to hard labor at an insti- 
tution such as Occoquan. On the other hand, there is little 
doubt that the effect of the Moreland decision upon juvenile 
court work will make for wastefulness and obstruction. The 
protection the case affords adults is problematic, but there is 
grave danger that the decision will represent a step backward in 
the march to secure to children the protection to which they are 
entitled. 

Reuben Oppenheimer. 


BALTIMORE, MARYLAND. 
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NotTIcE OF DEFECTS IN NEGOTIABLE INSTRUMENTS.—A recent 
case,' holding that the fact that the maker of a note failed to comply 
with the statutory requirement that revenue stamps thereon be can- 


celled did not charge a purchaser with notice of defects, raises the 
question as to what the general rule regarding notice of defects in 
negotiable instruments is, and how far such a rule applies to notice 
from the form of the instrument itself, or marks thereon. 

The ultimate test applied by the law is one of honesty.? Negligence, 
however gross, is only evidence * of bad faith. Public policy and cer- 





1 Farmers’ Savings Bank v. Neel, 187 N. W. 555 (Iowa, 1922). For the facts 
of this case, see Recent Cases, imfra, p. 338. 

2 The common law rule is one of honesty. Guilty knowledge and wilful 
ignorance alike invoke the result of bad faith. See Murray v. Lardner, 2 Wall. 
(U. S.) 110, 121 (1864). The Negotiable Instruments Law is declaratory of 
this. See N. I. L., § 56,—“ To constitute notice of an infirmity in the instrument 
or a defect in the title of the person negotiating the same, the person to whom 
it is negotiated must have had actual knowledge of the infirmity or defect, or 
knowledge of such facts that . . . amounted to bad faith.” This rule of negoti- 
able instruments would seem to depart from the equity rule that notice is knowledge 
sufficient to put a prudent man on inquiry as to the existence of some right or 
title in conflict with that which he is about to purchase. See Pomeroy, Equity 
JURISPRUDENCE, § 597; Norton, Brrts & Notes, 3 ed., 319. But see 1 AMEs, BILLS 
& Nores, 714, n. But that the requirement of actual knowledge has more to 
recommend it than the need for marketability of negotiable instruments is evi- 
denced by the fact that it is growing in favor in the law of sales. See UnirorM 
Sates Acr, § 76. See also Wrrtiston, SALEs, § 621. 

3 Everding v. Toft, 82 Ore. 1, 160 Pac. 1160 (1916). See 12 Harv. L. Rev. 
213. Wilfully closing one’s eyes to a defect is bad faith, and must be distinguished 
from knowledge of suspicious circumstances, which merely constitutes negligence. 
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tainty in the law of negotiable instruments requires, however, that 
a purchaser be responsible for facts appearing on the face of the 
instrument and the necessary legal consequences thereof. The Uni- 
form Negotiable Instruments Law makes no mention of constructive 
notice; It is a common law principle that has survived.’ Some marks 
on the instrument necessarily restrict its negotiability, such as marks 
of dishonor,* words of non-negotiability,” blanks,® or restrictive ® or 
conditional *° indorsements. Acceptance of an instrument with such 
marks is constructive notice of defects. There are also marks the 
knowledge of which has no bearing on notice of defects, or at most 
is only some evidence of actual notice for the jury. 

The difficulty arises where the form of the instrument would put 
the ordinary prudent man on inquiry; e.g., where one receives a note 





See Murray v. Lardner, supra; Goodman v. Simonds, 20 How. (U. S.) 343, 367 
(1857); McNamara v. Jose, 28 Wash. 461, 465, 68 Pac. 903, 904 (1902). The 
distinction between suspicious circumstances and suspicious persons is not always 
clearly expressed. See Brannan, NEGOTIABLE INSTRUMENTS Law, 3 ed., 190. One 
who is actually suspicious certainly takes in bad faith. Walters v. Rock, 115 
N. W. 511 (N. D., 1908) ; Iowa Nat. Bank v. Carter, 144 Ia. 715, 123 N. W. 237 
(1909). Contra, Youle v. Fosha, 76 Kan. 20, 90 Pac. 1090 (1906). 

# See Goodman v. Simonds, 20 How. (U. S.) 343, 365 (1857); Jenkins v. 
Planters, 34 Okla. 607, 126 Pac. 757 (1912). See BRANNAN, Op. cit., 175, 1091. 

5 See N. I. L., § 106. 

6 Crossley-v. Ham, 13 East. 498 (1811) ; State v. Greenville Bank, 1187 S._W. 
507 (Mo. App., 1916). See N. I. L., § 52-3. 

7 Prins v. South Branch Lumber Co., 20 Ill. App. 236 (1886); Keisel v. 
Baldock, 154 Pac. 1194 (Okla., 1915); Slimmer v. State Bank of Halsted, 134 
Minn. 349, 159 N. W. 705 (1916). 

8 Davis Sewing Machine Co. v. Best, 105 N. Y. 59, 11 N. E. 146 (1887) ; In re 
Estate of Philpott, 169 Ia. 555, 151 N. W. 825 (1915). See N. I. L., § 14. 

® Lloyd v. Sigourney, 5 Bing. 525 (1829); Haskell v. Avery, 181 Mass. 106, 
63 N. E. 11 (1902). Whenever an indorsement shows an interest in someone 
other than the indorsee, negotiation is subject to that interest. Keisel v. Baldock, 
supra; Monk v. Bank, 165 N. Y. Supp. 1055 (Sup. Ct., 1917). See N. I. L. § 36. 
See BRANNAN, op. cit., 141. See 22 Harv. L. Rev. 150. Likewise, an instrument 
without the payee’s indorsement carries on its face notice of non-negotiability. 
Hooten v. State, 119 Ark. 334, 178 S. W. 310 (1915); Slimmer v. State Bank of 
Halsted, supra; Nat. Bank v. Titlow, 233 Fed. 838 (W. D. Wash., 1916). See 
N. I. L., $40. 

10 Robertson v. Kensington, 4 Taunt. 30 (1811). See N. I. L., $39. 

11 An indorsement without recourse is no evidence of notice. Epler v. Funk, 
8 Barr. (Pa.) 468 (1848). Variation between marginal figures and the amount 
written in the body of the instrument does not in itself constitute notice. Bank 
v. Pipkin, 66 Mo. App. 592 (1896). Likewise, where the note shows interest 
past due but doesn’t show payment. Winter v. Nobs, 19 Ida. 18, 112 Pac. 525 
(1910); Taylor v. Bank, 63 Fla. 631, 57 So. 678 (1912). Lumpkins v. Ludgens, 
143 Minn. 130, 172 N. W. 803 (1919) shakes the older Minnesota doctrine. 
Contra, Newell v. Gregg, 51 Barb. (N. Y.) 263 (1868). See Bank v. Couse, 68 
Misc. 153, 124 N. Y.-Supp. 79 (1910). The absence of revenue stamps is not 
notice per se. Burson v. Huntington, 21 Mich. 415, 438 (1870). Lutton v. Baker, 
187 Ia. 753, 174 N. W. 509 (1019) is no longer law in Iowa. See Bank v. Neel, 
187 N. W. 555, 558 (Iowa, 1922). A fortiori, the failure to cancel stamps is not 
notice. Bank v. Neel, supra; Bank v. Potter, 231 S. W. 828 (Tex. Civ. App., 
1921). And it has been held not even evidence for the jury. Long v. Spencer, 
78 Pa. St. 303 (1875). But as a rule, any peculiarity about the instrument is 
some evidence of notice. Silverman v. Bank, 50 Misc. 169, 98 N. Y. Supp. 209 
(1906) (two stars as bank mark of dishonor); Spero v. Holoschutz, 74 N. Y. 
Supp. 852 (Sup. Ct., 1901) (the letters “N. G.”); Brown v. Taber, 5 Wend. 
(N. Y.) 565 (1830). (bank marks). 
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with an apparent material alteration or takes corporation paper in pay- 
ment of a personal debt of an officer of the corporation: Some courts 
apply the same rule as to notice from extraneous circumstances, viz., 
, that such circumstances are mere evidence of actual notice or bad 
faith.* Others hold that the instrument is not regular and complete 
on its face.* This second rule, however, is generally limited in its 
application to instruments which on their face are necessarily de- 
fective.** A third line of authorities applies the doctrine of construc- 
tive notice.® Since this sets up a standard of reasonable conduct 
which is not of general application in the law of negotiable instru- 
ments, its use should be narrowly confined. Where the form of the 
instrument shows an equal probability*® that there is or is not a 
defect, it should not apply. But there are standardized ‘* classes of 
cases where the probability of defect from the face of the instrument 
is so strong that the law very properly does not allow the purchaser 
to assume that a possibly innocent situation is the true one. 

The strict application of the rule of constructive notice, making 
the purchaser take at his peril,’* seems unjust. Although there be 





12 McSparren v. Neeley, 91 Pa. St. 17 (1879). See Bank v. Butler, 113 Tenn. 
574, 581, 83 S. W. 655, 656 (1904). - 

13 Apparent material alteration, Elias v. Whitney, 50 Misc. 326, 98 N. Y. Supp. 
667 (1906); anomalous indorsement, Losee v. Bissell, 76 Pa. St. 459 (1874). A 
post-dated check is not irregular because it would not put a reasonable man on 
notice. Hitchcock v. Edwards, 60 T. L. R. (N.s.) 636 (1889). See N. I. L., § 12. 

14 See 22 Cor. L. Rev. 159; 5 Ia. L. Butt. 263. E.g., incomplete notes. 
Tower v. Stanley, 220 Mass. 429, 107 N. E. toro (1915). Cf. Estate of Philpott, 
169 Ia. 555; 151 N. W. 825 (10915); United Ry. v. Siberian Co., 201 Pac. 21 
(Wash., 1921). But not to an obviously wrong date. McSparren v. Neeley, 
supra. Cf. Miller v. Crayton, 3 Th. & C. (N. Y.) 360 (1874). Hence it was quite 
properly not applied to the failure to cancel revenue stamps. Bank v. Neel, 
supra. 

at Jenkins v. Planters’ & Mech. Bank, 34 Okla. 607, 126 Pac. 757 (1912). 

16 There is always danger that the courts will stretch the doctrine of con- 
structive notice to cases where there is not even a strong probability of defect. 
Bank of Brooklyn v. Hammett, 50 N. Y. 159 (1872); Bank v. Combs, 203 S. W. 
1169 (Tex. Civ. App., 1918). Contra, Eckert v. Cameron, 43 Pa. St. 120 (1862); 
Howell v. Bank, 40 App. D. C. 370 (1913). See 2 Ames, Bus & Notes, 869; 
AmEs, PARTNERSHIP, 527, n. I (4). 

17 See 19 Cor. L. Rev. 222. See 1 Dantets, NEGOTIABLE INSTRUMENTS, 6 ed., 
796. These cases are generally of three kinds: (1) An apparent material altera- 
tion which, if made after the instrument left the maker’s hands, invalidates it; 
(2) the irregular indorsement of a partnership or corporation which is invalid 
unless specifically authorized; (3) an instrument taken from a member of a part- 
nership, an officer of a corporation, or a person in a fiduciary position with knowl- 
edge that it is used for the personal benefit of the person negotiating it. Where 
a person signs as trustee, agent, etc., the mere existence of the fiduciary relation 
does not render the instrument non-negotiable. Central State Bank v. Spurlin, 
111 Ia. 187, 82 N. W. 403 (1908). See BRANNAN, op. cit., 162. But see Ford v. 
Brown, 114 Tenn. 477, 88 S. W. 1036 (1905); Strong v. Strauss, 40 Ohio St. 87 
(1883). Although he takes free from other defects, in case the fiduciary had no 
authority to sell, the purchaser does take subject to the trust. Ford v. Brown, 
supra; Bank v. Lange, 51 Md. 138 (1878); Dollar Sav. & Trust Co. v. Crawford, 
69 W. Va. 109, 70 S. E. 1089 (1911). See Perry, Trusts, 6 ed., 225, 814. Since 
the purchase creates no probability of breach of authority, and since to require 
inquiry will greatly impede negotiability, this result is objectionable. See Austin 
W. Scott, “ Participation in a Breach of Trust,” 34 Harv. L. Rev. 460. 

‘18 Johnson v. Longley, 207 Mass. 52, 92 N. E. 1035 (1910). See Shaw v. 
Spencer, 100 Mass. 382, 390 (1868); Reynolds v. Title Guaranty Trust Co., 196 
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strong probability of a defect, the purchaser may upon reasonable 
inquiry have been unable to discover it. If he does so inquire he takes 
in good faith satisfying the definition of a holder in due course in 
the Uniform Negotiable Instruments Law;?* and since he acts reason- 
ably, no policy requires the courts to impose the same legal conse- 
quences as if he had actual notice.2® It is generally held, therefore, 
that the purchaser is charged with notice ** only of such facts as he 
could ascertain upon reasonable inquiry.** This does not impose an 
undue burden on the purchaser. If the instrument shows on its face 
an apparent defect but upon reasonable inquiry the purchaser receives 
a plausible explanation,”* he takes free from any defect. 

But the law goes farther and holds that even where the purchaser 
fails to inquire, he takes in due course ** if reasonable inquiry would 
have disclosed facts sufficient to allay suspicion. To be a holder in 
due course, however, one must take in good faith as well as without 
notice.*® Finding there is no notice, actual or constructive, the courts 
seem to overlook the requirement of good faith. The courts could have 
taken the view that the form of the instrument is sufficient as a matter 
of law to arouse suspicion, thereby charging the taker with bad faith. 
The suspicion could not then be allayed by facts which are not brought 
to the attention of the purchaser. The courts have not, however, 
taken this step and have refused to apply a rule of “constructive 
bad faith.” But the failure to inquire should at least be evidence of 





Mo. App. 21, 34, 189 S. W. 33, 36 (1916). In the majority of cases, the purchaser 
made no inquiry, so the court does not have to decide whether he takes at his 
peril or is meray put on inquiry. Apparent material alteration. Mechanics Bank 
v. Helmsbacher, 199 Mo. App. 173, 201 S. W. 383 (1918); Holbert v. Lauritson, 
34 S. D. 267, 148 N. W. 19 (1914). Paper from a fiduciary in payment of a per- 
sonal debt. Jenkins v. Bank, 34 Okla. 607, 126 Pac. 757 (1912); Napoleon Hill 
Co. v. Stix, Baer & Fuller Co., 217 S. W. 323 (St. L. Ct. App., Mo., 1920). Ir- 
regular indorsement by a partnership or corporation. West St. Louis Sav. Bank 
v. Shawnee County Bank, 95 U. S. 557 (1877); Brill v. Norton, 189 Mass. 431, 
75 N. E. 1og0 (1905). See Moynahan v. Hannaford, 42 Mich. 329, 331, 3 N. W. 
044, 945 (1879); South Side Bank v. Fox, 194 Ill. App. 655 (1915). Cf. Gaston 
& Ayres v. Campbell, 130 S. W. 222 (Tex. Civ. App., 1910). 

19 See N. I. L., §§ 52-3, 4. 

20 Constructive notice is a question of law for the court and is the legal equiva- 
lent of actual notice. See Goodman v. Simonds, 20 How. (U.S.) 343, 365 (1857); 
Collins v. Gilbert, 94 U. S. 753, 758 (1876). 

21 The terms “charge with notice” and “put on inquiry” seem to be used 
by the courts synonymously. See George W. Rightmire, “ Bad Faith in Negotiable 
Instruments,” 18 Micu. L. Rev. 355, 365. 

22 Fowler v. Brantly, 14 Pet. (U. S.) 318 (1840); Angle v. Northwest Insur- 
ance Co., 92 U. S. 330 (1875); Bank v. Melton, 210 Fed. 57 (W. D. Ky., 1913); 
Ward v. City Trust Co., 192 N. Y. 61, 84 N. E. 585 (1908); Bank v. Connolly, 
88 Vt. 55, 90 Atl. 704 (1914). 

23 Goetting v. Day, 87 N. Y. Supp. 510 (Sup. Ct., 1904). To rely on the 
statement of one who would be interested in concealing a defect, if one exists, is 
not reasonable inquiry. McCramer v. Thompson, 21 Ia. 244 (1866); Republic 
Art Printery v. David, 173 App. Div. 726, 159 N. Y. Supp. roro (1916). See 
Wilson v. Met. Elevated Ry., 120 N. Y. 145, 153, 24 N. E. 384, 386 (1890). 

24 Wilson v. Metropolitan Elevated Ry., 120 N. Y. 145, 24 N. E. 384 (1890) ; 
Buckley v. Lincoln Trust Co., 72 Misc. 218, 131 N. Y. Supp. ros (1911). See 
Ward v. City Trust Co., 192 N. Y. 61, 70, 84 N. E. 585, 588 (1908) ; Morehead 
v. Harris, 121 Ark. 634, 182 S. W. 521, 523 (1916). But see Jones v. Williams, 
24 Beav. 47, 62 (1857); Strong v. Strauss, 40 Ohio St. 87, 93 (1883). 

25 See N. I. L., $$ 52-3, 4. 
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bad faith and unless negatived by other circumstances, it might 
amount to proof of mala fides. 

Constructive notice should, of course, apply in every case where 
the defect is a necessary legal consequence of facts ascertainable 
from the face of the instrument; but its further application should be 
strictly limited to the standardized ** class of cases where the face of 
the instrument points strongly to defects which reasonable inquiry 
would have ascertained. In all other cases the requirement of good 
faith and the principle that negligence, or circumstances sufficient to 
put a reasonable man on inquiry, are only some evidence of bad faith,?* 
should be recognized. 





LIMITATION OF ACTIONS IN RESULTING AND CONSTRUCTIVE TRUSTS. 
— At what precise moment will the statute of limitations begin to run 
in the case of resulting and constructive trusts? The answer to this 
question will be equally valuable whether in a specific instance a 
strict application of the statute is made, or whether the statute is 
applied by analogy. The words resulting and constructive trusts are 
often used in different senses.1 It will be helpful, therefore, to treat 
the subject with reference to specific cases rather than by general 
definitions. 

The problem presents two questions. (1) Is something more than 
the mere accrual of a right of action necessary to bring the statute 
into play? (2) If so, at what precise moment does that element 
appear in the case of resulting and constructive trusts? 

Where we have an express trust, which is recognized and continuing, 
the statute of limitations does not operate.2 The possession of the 
trustee is said to be the possession of the cestwi que trust. But if 
the trustee repudiates and holds adversely to the cestui, the statute 
of limitations is brought into operation.* An element of hostility 
is essential. If A is trustee of an express trust and he conveys in 
breach of trust to X, a stranger, we have a constructive trust. The 
holding is on its face adverse and the statute runs from the moment 
of creation of the trust.* If X orally agrees to hold for the cestui we 
still have a constructive trust. But here there is no hostility and the 
holding is not adverse. The statute of limitations should not come 
into play until X by some other act shows his hostility and that 





26 For examples of such cases, see note 17, supra. 

27 See notes 3 and 12, supra. 

1 For a different classification of trusts see George P. Costigan, “ The 
 nageye-gene of Trusts as Express, Resulting and Constructive,” 27 Harv. L. 

V. 437. 

2 Fawcett v. Fawcett, 85 Wis. 332, 55 N. W. 405 (1803); Stanton v. Helm, 
87 Miss. 287, 39 So. 457 (1905); Andrews v. Tuttle Smith Co., 191 Mass. 461, 
78 N. E. 99 (1906); Stianson v. Stianson, 40 S. D. 322, 167 N. W. 237 (1018)i. 

3 Whiting v. Whiting, 7 Gray (Mass.) 237 (1855); Merriam v. Hassam, 
14 Allen (Mass.) 516 (1867). As to the necessity of hostility to set the 
statute in motion see Fawcett v. Fawcett, supra; Kane v. Bloodgood, 7 Johns. 
(N. Y¥.) 90 (1823). 

4 Lammer v. Stoddard, 103 N. Y. 672, 9 N. E. 328 (1886); Buttles v. 
De Baun, 116 Wis. 323, 93 N. W. § (1903); Earle v. Bryant, 12 Cal. App. 
553, 107 Pac. 1018 (1910); Hart v. Goadby, 129 N. Y. Supp. 892 (1911). 
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fact is communicated to the cestui.’ Here as in other places in the 
law, to give complete title the holding should be adverse.* The state- 
ment, then, that the statute of limitations always starts running from 
the moment a constructive trust is created is not entirely accurate. 
If A pays the consideration and takes title in the name of another 
we have what is commonly called a resulting trust.’ The reasons 
for its origin are historical. Courts frequently say that the trust in 
such a case is raised because of the presumed intention of the parties. 
If they indulge in that presumption for the purpose of creating the 
trust, it would seem they should also accept it for the purpose of 
the statute of limitations. But it is not necessary to go that far. It 
is sufficient that a trust is raised, and that it has nothing on its face 
to show that it is adverse. In this respect it differs from a construc- 
tive trust and more nearly resembles an express trust.® Since the 
holding is not on its face adverse the statute of limitations would 
not run from the time of the creation of the trust, but only from 
the time of a repudiation and a communication of that fact to 
the cestui.° In most cases of resulting trust other circumstances 
besides the creation of the trust itself give evidence of a lack of 
hostility. Where the trustee orally agrees to hold for A after A has 
paid the consideration, courts generally term it a resulting trust and 
speak of presumed intent.‘ But because of the oral agreement it 





5 Soar v. Ashwell, [1893] 2 Q. B. 390; Putnam v. Lincoln Safe Deposit Co., 
tor N. Y. 166, 83 N. E. 789 (1908). Circumstances other than statements may 
show the trustee is not holding adversely, Jones v. McDermott, 114 Mass. 400 
(1874). For a holding that the statute starts operating from the time the 
trust is created despite a lack of hostility see Nougues v. Newlands, 118 Cal. 
102, 50 Pac. 386 (1897). Many cases hold that in a constructive trust the 
statute starts running from the time of its creation, but in those cases there is 
nothing to rebut hostility, see note 4, supra. 

6 See James Barr Ames, “ The Disseisin of Chattels,” 3 Harv. L. Rev. 23. 
For a discussion as to whether the cestwi’s right is a property right, see Austin 
Wakeman Scott, “The Nature of the Rights of the Cestui Que Trust,” 17 Cot. 
L. REv. 269. 

7 See George P. Costigan, supra, 27 Harv. L. Rev. 437. 

8 For a criticism of the rule see James Barr Ames, “Constructive Trusts 
Based upon the Breach of an Express Oral Trust of Land,” 20 Harv. L. Rev. 
540, 555. The presumption that a resulting trust arises where one person pays 
the purchase price and takes title in the name of another has been abolished 
by statute in some states. See 1915 Kan. Gen. Stat. § 11679; 1913 Munn. 
Gen. Stat. §§ 6706, 6708; 1912 Micw. Stat. §§ 10675, 10677. The Michigan 
and Minnesota statutes go too far in that they not only abolish the pre- 
sumption but also deny relief in cases where it is clear that the person paying 
the consideration should be benefited. 

® Farmers & Traders Bank v. Kimball Milling Co., 1 S. D. 388, 47 N. W. 
402 (1890); Hanson v. Hanson, 78 Neb. 584, 111 N. W. 368 (1907). 

10 Cole v. Noble, 63 Tex. 432 (1885); Reynolds v. Sumner, 126 IIl. 58, 18 
N. E. 334 (1888); Lufkin v. Jakeman, 188 Mass. 528, 74 N. E. 933 (1905); 
Dennison v. Barney, 49 Colo. 442, 113 Pac. 519 (1911); Potter v. Kimball, 
186 Mass. 120, 71 N. E. 308 (1904); Hofteizer v. Prange, 186 N. W. 963 
(S. D., 1922). For the facts of this case see Recent Cases, infra, p. 348. See 
Perry, Trusts, 5 ed., § 865, note. For contrary statements see Currier v. Studley, 
159 Mass. 17, 33 N. E. 709 (1892); Barker v. Hurley, 132 Cal. 21, 63 Pac. 1071 
(1901). 

11 Dennison v. Barney, supra; Reynolds v. Sumner, supra. Since most 
courts refuse to recognize a constructive trust in case of such an ora] agreement 
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might well be regarded as a constructive trust. It is evident, however, 
that for the purposes of the statute of limitations it would be im- 
material in such a case on what theory we raised the trust, for as 
the holding is not adverse, the statute would not run. 





Wuat ConstituTEs “ Dornc Business” IN A STATE. — Under the 
power of a state to exclude all foreign corporations not engaged in 
interstate commerce’ all states have imposed restrictions upon such 
corporations engaging in business within their boundaries. These 
statutes are limited in their application to those corporations which are 
“ doing business ” within the state.* In like manner, the states have 
enacted statutes providing for service of process in actions against 
foreign corporations. The Supreme Court of the United States has 
sustained these statutes where the corporation so served was “ doing 
business ” within the state in which the action was brought.* Attempts 
to lay down a rule as to just what constitutes “ doing business” have 
never been successful. The matter has been one of judicial determina- 
tion in view of the facts of each case. Is the question whether a 
foreign corporation is “ doing business ” so as to necessitate compliance 
with the statute imposing restrictions upon the transaction of business 
by the corporation the same as whether it is “ doing business ” so as 
to render itself amenable to service of process? 

Prima facie it would seem that when a court on a particular state 
of facts has held that the corporation was or was not “ doing business,” 
the same should be regarded as true in all cases involving the identical 
state of facts; and whether the question arises under a statute imposing 
restrictions on the transaction of business in the state or one providing 
a method of service of process on foreign corporations should be im- 
material. Many courts have so dealt with the matter.’ A recent 





without fraud, or a confidential relationship, it is evident why they raise a 
trust in such cases on presumed intent. In England a constructive trust is 
recognized in such cases. Davies v. Otty, 35 Beav. 208 (1865). In Massachu- 
setts a constructive trust will not be recognized in this situation but the grantor 
can receive a money judgment for the value of the lands. Bradford v. Pearson, 
9 Allen (Mass.) 384 (1864). See Scott, Cases on Trusts, 399, note. 

1 Paul v. Virginia, 8 Wall. (U. S.) 168 (1868). See Hooper v. California, 155 
U. S. 648, 652 (1894). 

2 For a survey of the various statutory provisions of ‘the several states, see 
REPORT OF THE COMMISSIONER OF CORPORATIONS ON STATE Laws CONCERNING 
ForEIGN CORPORATIONS, I915, 21-156. 

8 The reason for this limitation on the scope of these regulating statutes is 
apparent from the consideration that their object is to prevent undue advantage 
over domestic business, both corporate and individual, and the “evil to be avoided 
exists only when a foreign corporation is in a fair sense in competition with 
domestic corporations and individuals.” See BEALE, ForEIGN CorPoRATIONS, § 201. 

* International Harvester v. Kentucky, 234 U. S. 579, 583 (1914); Riverside, 
etc., Mills v. Menefee, 237 U. S. 189 (1915). A further requirement is that the 
means provided for service must be one having a reasonable tendency to give 
notice to the corporation. King Tonopah Mining Co. v. Lynch, 232 Fed. 485 
(D. Nev., 1916) ; Knapp v. Bullock Tractor Co., 242 Fed. 543 (S. D. Cal., 1917). 
See Scotr, FUNDAMENTALS oF Crvit PROCEDURE, 52, note 50. 

5 Johanson v. Alaska Treadwell Gold Mining Co., 225 Fed. 270 (W. D., Wash., 
1915) ; Van Schuyver v. Breedman, 5 Alaska, 260, 263 (3rd D., 1915) ; Auto Trad- 
ing Co. v. Williams, 177 Pac. 583 (Okla., 1919). 
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Missouri case * in a decision involving the question of “ doing business ” 
under the second class of statutes reached the conclusion that the 
corporation was not so acting, basing its finding on previous decisions 
involving the first type of statutes. It is clear, however, that some 
courts hold that the term “ doing business ” connotes different things 
in these two situations. Such was the view taken by Judge Cardozo 
in Tauza v. Susquehanna Coal Co.,' and the Minnesota court has taken 
a similar position in Atkinson v. United States Operating Co.® 

Although what amounts to “ doing business ” has never been defined, 
one fundamental principle seems to be recognized.® The acts done 
must constitute some substantial part of the ordinary business of the 
corporation, and must be continuous, or at least of some duration.’° 
Working from this premise the courts have been faced with the prob- 
lem of deciding what can be called the “ ordinary business” of the 
corporation, and what amount of that “ordinary business” must be 
transacted to give the necessary continuity. Several factors have in- 
fluenced the courts in arriving at their conclusions. Those statutes 
which impose restrictions on the transaction of business by foreign 
corporations frequently provide severe penalties for non-compliance. 
In reaching their decisions as to what shall constitute the “ ordinary 
business ” and sufficient continuity to bring a corporation within the 
terms of such a statute, the courts are naturally inclined to be liberal 
on the side of the corporation.*: The interests involved when a ques- 
tion of sufficiency of service of process is raised are of a different 
nature. In view of the hardship which might result from a failure 
to uphold the jurisdiction, thus forcing a citizen of the state to resort 
to another sovereign, the tendency has been to assign a broad meaning 
to the term “ ordinary business,” and to adopt a narrow standard as 
to what volume of business transactions shall be necessary to bring it 
within the term “ doing business.” 

As a natural result of two such conflicting influences the courts 
make a distinction, in so far as they are able, in the meaning of the 
term “ doing business ” as used in the two situations. The decisions 
of the Supreme Court of Minnesota present an interesting study of 
what may be the ultimate outcome.’* Although it had previously held 





6 Bauch v. Weber Flour Mills Co., 238 S. W. 581 (Mo. App., 1922). In reach- 
ing its conclusion the court made use of a provision in the statute imposing re- 
strictions which, although not. included in the statute providing for service of 
process, was nevertheless deemed significant. 

7 “ Activities insufficient to make out a transaction of business, within the 
meaning of those statutes, may yet be sufficient to bring the corporation within 
the pons so as to render it amenable to process.” 220 N. Y. 259, 267, 115 N. E. 
915 (1917). 

8 129 Minn. 232, 235, 152 N. W. 410 (1015). 

® For an enumeration of generally recognized principles as to what constitutes 
“doing business” under statutes imposing restrictions upon foreign corporations 
engaging in business within a state, see Beate, ForEiGN Corporations, c. VIII; 
9 FretcHer, CycLopep1aA CorPORATIONS, 9952-10027. 

10 International Textbook Co. v. Pigg, 217 U. S. 91, 104 (1910); Duke v. 
Pioneer Mining Co., 280 Fed. 883, 884 (W. D., Wash., 1922) ; Holzer v. Dodge 
Bros., 233 N. Y. 216, 135 N. E. 268 (1922). 

11 Penal laws are to be strictly construed. See Lewis’ SutHERLAND, STATUTORY 
Construction, 2 ed., § 520. 

12 North Wisconsin Cattle Co. v. Oregon Short Line R. Co., 105 Minn. 108, 
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that the mere solicitation of orders within the state was not sufficient 
to bring the corporation within the terms of a regulating statute made 
applicable only to corporations engaged in “ doing business” within 
the state,'* the Minnesota court has decided that such solicitation was 
sufficient to render it amenable to service of process.* The extent to 
which this court has gone in upholding its jurisdiction over foreign 
corporations under this latter statute is illustrated by its recent deci- 
sion in Massey S. S. Co. v. Norske Lloyd Ins. Co.° This was an ac- 
tion on a policy of insurance taken out on a vessel owned by a resident 
of Minnesota and registered at a Minnesota port. The contract of 
insurance had been effected and the policy signed outside the state; 
and the defendant insurance company had no office or official repre- 
sentative within the state. Service upon the insurance commissioner 
of the state in pursuance of a statute ** was held sufficient. The de- 
cision of the New York Court of Appeals in Pope v. Terre Haute Car 
Mfg. Co." furnishes another example of this same tendency. The 
defendant was a foreign corporation having no. place of business, 
transacting no business, and holding no property within the state. . 
Service, made upon the president of the corporation while in the state 
on business of his own, was held sufficient to give the court jurisdic- 
tion. Following the decision of the United States Supreme Court in 
Riverside & Dan River Cotton Mills v. Menefee,* the New York 
court was forced to abandon this position,’® but its later decisions have 
been influenced by the earlier holding.*° 

Whatever may be the advisability of upholding the jurisdiction from 





117 N. W. 391 (1908) ; Kendall v. Orange Judd Co., 118 Minn. 1, 136 N. W. 201 
(1912); W. J. Armstrong Co. v. New York C. & H. R. R. Co., 129 Minn. 104, 
151 N. W. 917 (1915) ; Atkinson v. United States Operating Co., supra; Rishmiller 
v. Denver & Rio Grande R. Co., 134 Minn. 261, 159 N. W. 272 (1916) ; Nienhauser 
v. Robertson Paper Co., 146 Minn. 244, 178 N. W. 504 (1920); Callahan v. Union 
Pac. R. Co., 148 Minn. 482, 182 N. W. 1004 (1921). See 6 Minn. L. Rev. 300. 

13 North Wisconsin Cattle Co. v. Oregon Short Line R. Co., supra. 

14 Farmer’s Co-op. Equity Co. v. Payne, 150 Minn. 534, 186 N. W. 130 (1922). 
It is interesting, further, to note that this decision is directly opposed to that of 
the federal court for that district. Stephan v. Union Pac. R. Co., 275 Fed. 709 
(D. C., Minn., 1921). See 6 Munn. L. Rev. 309, in which the writer casts doubt 
upon the correctness of recent Minnesota decisions. 

15 189 N, W. 714 (Minn., 1922). For the facts of this case, see Recent Cases, 
infra, p. 346. The court places particular emphasis on the fact that policies of 
insurance had been issued by the defendant in a similar manner on Minnesota 
owned vessels for three years previous to that in which the action was brought. 
Ordinarily, however, the mere fact that an insurance company holds policies on 
property in a state does not amount to “doing business” therein when the con- 
tracts for the insurance have been made without the state. Hazeltine v. Miss. 
Val. Fire Ins. Co., 55 Fed. 743 (Cir. Ct., W. D., Tenn., 1893) ; Stone v. Penn Yan, 
K. P. & B. Ry., 197 N. Y. 279, 286, 90 N. E. 843 (1910). 

16 See 1913 Minn. Gen. Stat., $3501 (3). 

17 87 N. Y. 137 (1881). 

18 237 U. S. 189 (1915). 

19 See Bagdon v. Phil. & Reading C. & I. Co., 217 N. Y. 432, 438, 111 N. E. 

1075 (1916). 
_ 70 “The process of receding from the doctrine of Pope v. Terre Haute Car Co. 
is still going on.” Per Hough, J., in Henry M. Day & Co. v. Schiff, Lang & Co., 
278 Fed. 533, 535 (S. D., N. Y., 1921). See 35 Harv. L. Rev. 87. The most re- 
cent decision of the New York Court shows a marked change from the original 
position. Holzer v. Dodge Bros., 233 N. Y. 216, 135 N. E. 268 (1922). 
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the viewpoint of the convenience of the citizens of the state, and this 
is the general tendency at the present time,” there is always a point 
beyond which the courts cannot go. The courts of one state cannot 
under the “due process ” clause render an effective judgment against 
a resident of another state when neither his person nor his property is 
within its jurisdiction.2* A corporation, in this respect, is entitled to 
the protection accorded an individual.?* Thus, a federal question is 
raised in all cases involving the sufficiency of the service of process, 
and its ultimate determination rests with the Supreme Court of the 
United States. That court, although recognizing that a corporation 
must be “ doing business” within the state to render it amenable to 
service of process, has never seen fit to lay down a rule as to what 
“ doing business ” means.** It has confined itself merely to a determi- 
nation of whether the requirement has been fulfilled on the particular 
‘state of facts presented. Due to this fact, the state courts, before 
whom most questions as to the sufficiency of service arise, are limited 
in their determinations by a relatively small number of decisions which 
are conclusively binding upon them. Whether the results they reach 
are justified on the particular circumstances in the case now before 
them, cannot be ascertained until they are finally approved or dis- 
approved by the United States Supreme Court. 





SUBROGATION OF AN INSURER WuHo Pays WitHout Lecat Lr1asit- 
1ry.—A fire insurance company, although it was not legally liable on 
its policy,’ paid and sued the defendant who had negligently caused 
the loss. A recent case denied recovery. The rationale of the de- 
cision was that the plaintiff, not being legally liable, was a mere 
volunteer. The contrary argument is that the plaintiff has paid a 
claim which the defendant should have paid, and he should therefore 
be subrogated to the rights of the insured against the defendant.* The 
doctrine of subrogation * is said to be “ broad enough to include every 





21 See Beach v. Kerr Turbine Co., 243 Fed. 706, 711 (N. D. Ohio, 1917). 

22 Pennoyer v. Neff, 95 U. S. 714 (1877). 

28 St. Clair v. Cox, 106 U. S. 350 (1882). See Riverside, etc., Mills v. 
Menefee, supra, 194. 

24 See St. Louis, etc., Ry. Co. v. Alexander, 227 U. S. 218, 227 (1913). 

1 Merchandise, insured against loss while in a certain warehouse, was on 
an adjacent platform when destroyed. Hartford Fire Insurance Co. v. Payne, 
112 S. E. 736 (Ga. 1922). For the facts of this case, see Recent Cases, infra, 
p. 347. Specification of place is a warranty, truth of which is a condition 
precedent to liability on the policy. Lyons v. Providence Washington Ins. Co., 
14 R. I. 109 (1883); Bryce v. Lorillard Ins. Co., 55 N. Y. 240 (1873). See 
2 May, Insurance, 3 ed., § 40rb. 

2 Hartford Fire Ins. Co. v. Payne, supra. 

8 British & Foreign Marine Ins. Co. v. Kilgour S. S. Co., 184 Fed. 174 
(S. D. N. Y., 1910) ; Sun Mutual Insurance Co. v, Miss. Valley Trans. Co., 17 
Fed. 919 (E. D. Mo., 1883). 

* Subrogation, an equitable doctrine taken from the civil law, aims to 
substitute one who pays an obligation for which another is primarily liable 
in the place of the creditor. See SHELpon, SuprocaTION, 2 ed., 8, 15. The 
means to this end are the compulsory assignment by the creditor of all 
(1) securities and (2) claims against the debtor. Matthews v. Aikin, 1 Coms. 
(N. Y.) 505 (1848). Since ex hypothesi the petitioning party must have paid 
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instance in which one party pays a debt for which another is primarily 
answerable, and which in equity and good conscience should have 
been discharged by the latter,” ° but it is limited to cases where “ the 
payment was made either under compulsion, or for the protection of 
some interest of the party making the payment, and in discharge of 
an existing liability.”*® Beyond this a payor is “ officious,” a “ vol- 
unteer,” not entitled to subrogation.’ Is the doctrine of subrogation 
then, properly to be applied in the principal case? 

It is difficult to perceive in the instant case why the insurer was 
denied relief. In the ordinary case of a paying insurance company 
legally liable on its policy, subrogation follows from suretyship.? The 
relation of principal and surety arises at the inception of the wrong- 
doer’s liability, the moment of loss.*° It therefore becomes essential 
to differentiate a condition subsequent to liability from a condition 
precedent, the waiving of a formal defence from the payment without 
liability.* In the former case the relation of principal and surety 
has arisen; and the result is established by the law of suretyship, that 
a surety who pays under those circumstances is not officious..? The 





the claim, rights of the second class must have been extinguished, and equity 
therefore relieves by treating a payment as a purchase of the chose in action. 
It keeps alive or recreates the chose, compels an assignment, and, if necessary, 
enjoins a defense of payment. See Robinson v. Leavitt, 7 N. H. 73, 99 (1834). 
See 1 Waite & Tupor’s Leapinc Cas. Equity, 8 ed., 152 ff.; SHELDON, op. cit., 8. 

5 See SHELDON, op. cit., 2. 

6 Ibid. at p. 4. 

7 Gadsden ads. Brown & Wellsman, 1 Speers Eq. (S. C.) 37 (1843). See 
Cuitps, SuretysHip & GUARANTY, 280; BranpT, SuRETYsHIP & GUARANTY, 3 ed., 
615 ff. 
® Subrogation is sometimes divided into legal subrogation and “ conven- 
tional” subrogation, the latter arising by agreement of the parties irrespective 
of the presence of any relation between the third party payor, the creditor, 
and the debtor. Home Savings Bank v. Bierstadt, 168 Ill. 618, 48 N. E. 161 
(1897). See SHELDON, op. cit., 372, 373; $89, 248. The facts in Hartford Fire 
Insurance Co. v. Payne present a clear case for conventional subrogation; i.e. 
simple assignment. The policy provides for, and the insured executes on pay-. 
ment an assignment of the claim. In general, a right of action may be 
assigned if it is such as would survive to the personal representative, tort claims 
arising from injuries to property being of this type. Snyder v. Wabash, St. L., 
& Pac. Ry. Co., 86 Mo. 613 (1885); Cotter v. Plumer, 72 Wis. 476 (1888). It 
can scarcely be objected that payment left no claim to be assigned, for in every 
case of subrogation the claim is discharged. “ Conventional” subrogation, in 
fact an assignment, is recognized as such despite apparent payment. The 
paucity of litigation on this very point must be due to its simplicity. The 
failure of the principal case to reach the proper result is explicable on either of 
two grounds. (1) That the Georgia courts hold all tort actions non-assignable, 
Gamble v. Banking Co., 80 Ga. 599, 7 S. E. 315 (1888), despite the code, which 
does not forbid assignments of this particular type. See Grorcia Cope (Parker 
1914) § 3655; a far-fetched possibility that the court considers purchase of a 
claim by an insurance company not liable on its policy an ultra vires act. 

® Leavitt v. Canadian Pacific Ry. Co., 90 Me. 153, 37 Atl. 886 (1897); Chi. 
& Alton R. R. Co. v. Glenny, 175 Ill. 238, 51 N. EB. 896 (1898). 

10 On subrogation of insurer generally, see SHELDON, SUBROGATION, 344 f.; 
May InsurRANCE, 3 ed., § 454. 

11 See 24 Harv. L. Rev. 676. 

12 Shaw v. Loud, 12 Mass. 446 (1815); Beal v. Brown, 13 Allen (Maés.) 
114 (1866); Ricketson wv. Giles, 91 Ill. 154 (1878); Railway Co. v. Fire Asso- 
ciation, 60 Ark. 325 (1895); Brown v. Marmaduke, 248 Pa. St. 247, 93 Atl. 1023 
(1915). But cf. Sleigh v. Sleigh, 5 Exch. Rep. 514 (1850). 
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principal case falls in the latter class, and the solution must be found 
in the principles underlying subrogation beyond the limits of suretyship. 

A third party, paying another’s debt under a mistake of fact, is 
generally held not to be a volunteer.** The report of the principal 
case does not disclose whether the plaintiff knew of the facts prevent- 
ing its legal liability. Is an insurer subrogated if he pays with such 
knowledge? The doctrine of subrogation is equitable in its nature, 
and a stranger officiously paying the debt of another will, therefore, 
not be subrogated to the rights of the creditor..* What is a vol- 
unteer? When is a payor protecting legitimate interests'® so as to 
be entitled to subrogation? *® The law has been liberal in granting 





18 Capehart v. Mhoon, 5 Jones Eq. (N. C.) 178 (1859); Campbell v. Foster 
;Ass’n, 163 Pa. St. 609, 30 Atl. 222 (1894); Butler v. Rice, 103 L. T. R. 95 
(1910). This seems sound. It prevents unjust enrichment and imposes no new 
burden on the debtor. See 13 Harv. L. Rev. 297; 24 Harv. L. Rev. 161. Cf. 
“Kapena v. Kalelemalani, 6 Hawaii, 579 (1885). 

14 Aetna Life Ins. Co. v. Middleport, 124 U. S. 534 (1888); Brown v. Rowse, 
125 Cal. 645, 58 Pac. 267 (1899); Griffin v. Orman, 9 Fla. 22 (1860); Bennett v. 
Chandler, 199 Ill. 97, 64 N. E. 1042 (1902); Richard v. Marston, 15 Ind. 134 
(1860) ; Dawson v. Lee, 83 Ky. 49 (1885); Roth v. Harkson, 18 La. Ann. 705 
(1866) ; Winder v. Diffenderfer, 2 Bland’s Chancery (Md.) 166 (1839); Ban- 
croft v. Abbott, 3 Allen (Mass.) 524 (1862); Bunn v. Lindsay, 95 Mo. 250 
(1888) ; Crane v. Noel, 103 Mo. App. 122, 78 S. W. 826 (1903); Webb v. Cole, 
20 N. H. 490 (1846); Wilson v. Brown, 2 Beasley (N. J.) 277 (1861); Fay v. 
Fay, 43 N. J. Eq. 438 (1887); Ratner v. Gordon, 118 Atl. 338 (N. J., 1922); 
Webster & Goldsmith’s Appeal, 86 Pa. St. 409 (1878). Subrogation “never could 
have been intended for the relief of those who were in a condition in which 
they were at liberty to elect whether they would or would not be bound.” 
See Gadsden ads. Brown & Wellsman, supra, at 41. See Branopt, op. cit., 615. 

15 See note 6, supra. 

16 Subrogation was allowed in the following typical cases. Redington v. 
Cornwell, 90 Cal. 49, 27 Pac. 40 (1891) (stockholder pays fellow stockholder’s 
share of corporation indebtedness); Kapena v. Kaleleonalani, 6 Hawaii, 579 
(1885); Hough v. Aetna Life Ins. Co., 57 Ill. 318 (1870); Gillett v. Ins. Co., 
39 Ill. App. 284 (1890) (ins. agent pays premium to company); Spray v. Rod- 
man, 43 Ind. 225 (1873) (ignorant purchaser of lands in process of partition 
pays judgment liens) ; Backer v. Pyne, 130 Ind. 288, 30 N. E. 21° (1892) (junior 
judgment creditor redeems from prior judgment sale of land, ignorant of inter- 
mediate judgment liens); Clark v. Marlow, 149 Ind. 41, 48 N. E. 359 (1897); 
Curry v. Curry, 87 Ky. 667 (1888) (agent pavs debt lien on lands of principal) ; 
Rindge v. Coleraine, 11 Gray (Mass.) 157 (1%58) (bailee pays owner of negli- 
gently destroyed property); Wall v. Mason, 102 Mass 313 (1869); John v. 
Connell, 61 Neb. 267, 85 N. W. 82 (1901); Robinson v. Leavitt, supra; Coe v. 
N. J. Midland R. R. Co., 27 N. J. Eq. 110 (1876); Lewis v. Palmer, 28 N. Y. 
271 (1863); Dodge v. Zimmer, 110 N. Y. 43, 17 N. E. 309 (1888) (assignee of 
administrator pays private debt of latter for which creditor held lien on estate) ; 
Pease v. Eagan, 131 N. Y. 262, 30 N. E. 102 (1892) (legacy is applied to pay- 
ment of a mortgage on realty in which legatee had a contingent interest which 
never vested); Lilianthal v. Lesser, 102 App. Div. 500, 92 N. Y. Supp. 6109 
(1905) (executor or trustee pays mortgage to protect rights of cestui); Straman 
v. Rechtine, 58 Ohio St. 443, 51 N. E. 44 (1898) (money of lender obtained 
under promise of first mortgage used to pay off a mortgage on land on which 
junior mortgages already existed); Hoover v. Epler, 52 Pa. St. 522 (1866) 
(groom pays farrier’s bill); Mosier’s Appeal, 56 Pa. St. 76 (1867) (payment 
of judgment against another’s interest to protect junior judgment on undivided 
interest); Oury v. Saunders, 77 Tex. 778 (1890); Stevens v. Goodenough, 26 
Vt: 676 (1854) (wife pays mortgage of divorced husband). Cf, Johnston v. 
Schnabaum, 86 Ark. 82, 109 S. W. 1163 (1908); Ratner v. Gordon, supra. See 
13 Harv. L. Rev. 297; 17 Harv. L. Rev. 577. Thus it seems the least interest 
should be sufficient to entitle the payor to subrogation. See SHELDON, op. cit., 4. 
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this relief in insurance cases.’ This attitude on the part of the courts 
can be supported by both theoretical and practical considerations. 
The insurance company is not a mere buyer of claims. It pays in 
the protection of legitimate interests, and by this token should fall 
within the class of involuntary payors. By paying it avoids litigation, 
and by not disputing a claim, protects its good will in the business 
community. Of the two, moreover, the wrongdoer in equity and 
good conscience should pay. All the necessary elements for the appli- 
cation of the doctrine of subrogation are present. It seems, further- 
more, unjust to deny a recovery where the defendant has so obviously 
received a benefit, and where granting the relief places no additional 
burden upon him. It should not lie in the mouth of the wrongdoing 
defendant to argue the possible defences of the insurer against the 
insured, or to complain of the interpretation of the insurance con- 
tract2® And to reason that the plaintiff has made a payment and 
therefore discharged the obligation of the wrongdoer begs the ques- 
tion as to whether the plaintiff is a volunteer, as to whether equity 
for reasons in justice will keep alive or recreate the obligation. 

As a practical matter the principal case reaches an unjust result. 
A refusal by the insurer to pay would initiate contention and litiga- 
tion; and in the end the wrongdoer would pay at the suit of the in- 
sured. A payment by the insurer gives rise to the alternatives, first, 
and more probable, that the insurer may not recover from the insured,!® 
thereby suffering a loss which should be born by the wrongdoer; or 
second, that the insurer may recover in quasi-contract, in which event 
the insured will in turn sue the wrongdoer and two suits will take the 
place of one. To permit subrogation is not only to decrease litigation, 
but also to encourage prompt payment to victims of the destruction 


of property and thereby subserve a distinct social interest.. 





PsYCHOPATHIC CLINICS AS A SOURCE OF EXPERT TESTIMONY ON 
MENTALITY.— The prevailing method of introducing expert testi- 
mony,' whereby each party selects his own witnesses and pays them 





17 Com’ Ins. Co. v. The C. D., Jr., 1 Woods 72, Fed. Cas., No. 7051 (E. D. 
La. 1870) ; The Iron Mountain, 1 Flip. 616, Fed. Cas., No. 270 (S. D. Ohio, 1876) ; 
Sun Mutual Ins. Co. v. Miss. Valley Co., 17 Fed. 919 (E. D. Mo. 1883) ; Phoenix 
Ins. Co. v. Pa. Co., 134 Ind. 215, 33 N. E. 970 (1893); Railway Co. v. Fire 
Ass’n, 60 Ark. 325, 30 S. W. 350 (1895); Nord-Deutschen Lloyd v. Pres. 
Ins. Co., 110 Fed. 420 (4th Circ. 1901); British & Foreign Marine Ins. Co. v. 
Kilgour, 184 Fed. 174 (S. D. N. Y., 1910) ; Babcock v. Can. North. Ry..Co., 
117 Minn. 434, 136 N. W. 275 (1912); Maryland Casualty Co. v. Cherryvale 
Gas Light & Power Co., 99 Kan. 563, 162 Pac. 313 (1917); King v. Vict. Ins. 
Co. Ltd. [1896] A. C. 250. See Monticello v. Mollison, 117 How. (U. S.) 152, 
155 £1854). 

8 See Maryland Casualty Co. v. Power Co., supra; King v. Vict. Ins. Co., 
Ltd, supra, at 254. 

19 In the principal case there is neither fraud nor mistake of fact. Quasi- 
contractual recovery is generally denied in the absence of fraud. Fireman’s 
Fund Co. v. Vinton, 190 N. Y. Supp. 525 (1921). See 22 Cor. L. Rev. 57. 
Or of mistake of fact. See Woopwarp, Quasi-ConTRACTS, 100. 

1 For a brief history of the use of expert witnesses, see Learned Hand, “ His- 
torical and Practical Considerations Regarding Expert Testimony,” 15 Harv. L. 
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to testify and to assist in discrediting the opponent’s experts, has 
met with almost universal condemnation.? The experts are generally 
held in disrepute* and their testimony is disparaged.* The various 
suggested remedies® have also appeared inadequate, when applied 





Rev. 40; Warren R. Austin, “ Origin and Development of Expert Testimony,” 14 
Law Notes, 8. For instances of the use of expert witnesses in general, see 82 
J. P. 135, reprinted in 53 Ir. L. T. 236. As to the extent that non-expert wit- 
nesses may testify on the issue of insanity, see 3 WicMorE, EvIDENCE, §§ 1933-34. 

2 See Report of the Committee on Laws, 14TH ANNUAL Report, Mp. Bar 
Ass’n (1909), 37; Report of the Committee on Medical Expert Testimony, 32ND 
Annvuav Report, N. Y. State Bar Ass’n (1909), 367. See also Learned Hand, 
supra, 15 Harv. L. Rev. 40; Willard Bartlett, “ Medical Expert Testimony,” 34 
Am. L. Rev. 1; Wm. A. White, “ Expert Testimony in Criminal Procedure In- 
volving the Question of the Mental State of the Defendant,” 11 J. Cr. L. & Cr. 
400; L. J. Rosenberg, “The Medical Expert,” 24 Case & Com. 191; Oscar C, 
Mueller, “A Remedy for the Evils of Expert Testimony,” 24 Case & Com. 477. 
But see B. J. Humphrey, “The Medical Expert as Seen by the Trial Judge,” 
25 Case & Com. 19. See also 1 WicMore, EvipENcE, § 562 (3). 

. Among the objections suggested are the following: (1) A want of satisfactory 
standards of expertness, with the result that charlatans are permitted to testify. 
See Edward J. McDermott, “ Expert Testimony,” 47 Am. L. Rev. 35, reprinted 
in 33 N. J. L. J. 40; Lee M. Friedman, “ Expert Testimony —Its Abuse and 
Reformation,” 19 Yate L. J. 247. (2) The partisan character of the experts, due 
to their employment by and contact with one party, resulting in actual prejudice 
or at least a situation leading the jury to infer prejudica See John E. Lind, 
“The Cross-Examination of the Alienist,” 13 J. Cr. L. & Cr. 228; Willard Bart- 
lett, supra, 34 Am. L. Rev.1. (3) The practice of experts of becoming “ plaintiffs’ 
witnesses” or “ defendants’ witnesses.” See Lee M. Friedman, supra, 19 YALE 
L. J. 247. (4) The confusing effect on the jury of much contradictory evidence 
on the same facts by equally competent experts. See Report of N. Y. Bar Ass’n, 
supra; Report of Md. Bar Ass’n, supra. (5) The unethical practices of lawyers 
‘@ employing experts. (6) The payment of contingent fees. (7) The fact that 
wealthy litigants are enabled to overawe the jury with a mass of expert testi- 
mony. (8). The chance of mistake by such experts even when they all agree. 
Cf. Doolin v. Omnibus Cable Co., 125 Cal. 141, 57 Pac. 774 (1899). (9) The 
requirement of the hypothetical question. See 1 Wicmore, EvipeNce, § 672 e¢ 
seq. See also 11 J. Cr. L. & Cr. 499, 506; 24 Case & Com. 479; 19 Yate L. J. 
409, 417. 

3 See Osporn, THE PRoBLEM OF PrRooF, 329 et seg. See also Wm. L. Burdick, 
“The Failure of Remedial Justice,” 19 Yate L. J. 409, 417; Lee M. Friedman, 
supra, 19 YALE L. J. 247. , 

# See Whitaker v. Parker, 42 Iowa, 585, 587 (1876); Middlings Purifier Co. 
v. Christian, 4 Dill. 448, 459 (D. Minn., 1877). See also Wm, L. Foster, “ Expert 
Testimony — Prevalent Complaints and Proposed Remedies,” 11 Harv. L. Rev. 
169. 

5 One suggestion, probably too indefinite and impracticable, was that the 
solution was in an advance of the moral standards of the medical and legal pro- 
fessions, making improper use of expert testimony a breach of professional ethics. 
See Willard Bartlett, supra, 34 Am. L. Rev. 1, 14; Lee M. Friedman, supra, 19 
Yate L. J. 247; Wm. Schofield, “ Medical Expert Testimony,” 1 J. Cr. L. & Cr. 
No. 1, p. 41, at 58. See also 14 Law Nores, 105. Another suggestion was 
that the jury should decide merely if the anti-social act was committed, leaving 
the judge to pass on questions of mentality. See Wm. A. White, supra. 11 J. Cr. 
L. & Cr. 499; A. M. Kidd and Jan Don Ball, “ Law and Mental Disease,” 9 Cat. 
L. Rev. 1, 9. But as long as the law retains its rather rigid rules of criminal re- 
sponsibility and avails itself of the jury to find other facts, this remedy is too 
drastic. For other suggested remedies, see Learned Hand, supra, 15 Harv. L. Rev. 
40 (Board to consider expert testimony and advise the jury); G. A. Endlich, 
“Proposed Changes in the Law of Expert Testimony,” 32 Am. L. Rev. 851; 
Wm. L. Foster, supra, 11 Harv. L. Rev. 169, 185 (“Let well enough alone.”). 
See also 21 Green Bac, 83 (Jurors of higher intelligence). 
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to cases involving mentality, where expert testimony as an aid to 
the jury is deemed indispensable. As a result, there has been agita- 
tion for legislative reform. Many states have proposed statutes pro- 
viding for a body of experts, who are to be appointed by the court,° 
called when expert opinion is desired, and, usually, paid out of the 
public funds; but the right of the parties to call their own wit-. 
nesses in addition is left unimpaired.’ Although these statutes have 
met with wide-spread favor among criminologists * the fact that they 
have been enacted in only a few states® is significant. The numerous 
objections *° urged ** against this legislation appear untenable. The 
only one that might justify this reluctance on the part of legisla- 
tures to enact this type of statute is that even court experts would 
not be sufficiently helpful to the jury in deciding questions of 
mentality. 

Recent advances in the sciences of psychology and psychiatry sug- 
gest a new kind of information to be submitted to juries where men- 





6 It is to be noted that in a normal situation, the witnesses are limited by 
circumstances; so it should not be improper for the state to limit the range of 
choice in the selection and employment of expert witnesses. See Edw. J. 
McDermott, supra, 47 Am. L. Rev. 35, 42. As to the power of the court to limit 
the number of expert witnesses at common law, see 3 WIGMORE, EVIDENCE, § 1908. 

7 See Report of N. Y. Bar Ass’n, supra; Report of Md. Bar Ass’n, supra. 
See also E. Ray Stevens, “ Expert Testimony,” 10 J. Cr. L. & Cr. 188. See also 
19 Law NotEs, 9. 

8 See E. Ray Stevens, supra, 10 J. Cr. L. & Cr. 188; Wm. A. White, supra, 
11 J. Cr. L. & Cr. 499; L. J. Rosenberg, supra, 24 Case & Com. 191; O. C. 
Mueller, supra, 24 Case & Com. 477; Edw. J. McDermott, supra, 47 Am. L. Rev. 
35, reprinted in 33 N. J. L. J. 40; W. R. Austin, supra, 14 Law Notes, 8. See 
also 10 Harv. L. Rev. 305. 

8 See 1905 Micu. Pustic Acts, No. 175; N. Y. Consor. Laws, c. 30, § 31; 
1905 R. I. Cr. Prac. Acr. §§ 370-73; 1921 Wis. Stat. § 4066. 

10 The Michigan statute was held unconstitutional. People v. Dickerson, 164 
Mich. 148, 1290 N. W. 199 (1910). For adverse criticisms of this case, see 
Zechariah Chafee, Jr., “ The Progress of the Law — Evidence,” 35 Harv. L. Rev. 
302, 308. See also 24 Harv. L. Rev. 483; 9 Micu. L. Rev. 603; 42 Nat. Corp. 
Rep. 9. Among the other objections advanced are the following: (1) That it 
would involve too great an expense. But it has been suggested that experts would 
testify at low fees, knowing that they were under the protection of the court, 
free from the present abuse, and aiding in a judicial investigation — and also re- 
trieving the reputation of their profession. See 47 Am. L. Rev. 35, 44. (2) The 
judge is not qualified to choose capable experts. See 34 Am. L. Rev. 1. But 
such a limitation on the discretionary power of a judge would make him a mere 
presiding officer. Further, the judge may consult with others, and he hears the 
experts on various occasions. He is in a better position to pass on their qualifica- 
tions than the jury in a particular case. See 47 Am. L. Rev. 35, 44. (3) The 
jury will feel bound by the opinions of experts who have the judge’s official 
approval. But the jury is still free to pass on credibility and to decide on the 
facts; and if the appointed experts are capable and non-partisan, there is no ob- 
jection to great weight being attached to their testimony. (4) The parties will 
avail themselves of their privilege to call their own experts, and so no good is 
accomplished. But if the official experts are capable and all agree, this would be 
recognized as a useless expense; and if they differ, little weight will be attached 
to testimony of a partisan expert. (5) The change is too radical; there is no 
reason for it without having official experts in chemistry, architecture, etc. But 
as the bulk of expert testimony is by medical experts, they may be subject to 
special rules. 

11 See Willard Bartlett, supra, 34 Am. L. Rev. 1; Wm. Schofield, supra, 1 
J. Cr. L. & Cr. 241. See also 14 Law Notes, 105; 21 GREEN Bac, 83. 
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tality is in issue. In order to make it available in proper form, 
there should be established as an adjunct of the courts a medico- 
psychopathic clinic to investigate cases and submit reports thereon. 
An extension of the proposed statutes so as to provide for such clinics 
would lessen materially the deficiencies in the present procedure,” 
and go far toward removing the existing objectionable phases of expert 
testimony. 

The law has already, to a limited extent, recognized the services 
that can be rendered by psychiatrists.‘* Greatest advances have been 
made in juvenile ** and municipal *° courts. However, the function of 
the psychopathic clinic should not be restricted to the diagnosis and 
prognosis of youthful delinquents, but should be extended to the 
problem of the mental responsibility of adults..° A permanently 
established clinic, operated as an adjunct of the courts, would afford 
an opportunity for the observation and study necessary for an accurate 
report; it would remove from this kind of testimony all traces of 
partisanship; and it would submit to the jury the results of scientific 
research by regularly employed and capable state officials. Any dis- 
agreement among the psychiatrists is comparable to disagreement 
among judges on questions of law and among ordinary witnesses 
on facts observed, and is thus not a serious objection. Such a con- 
tingency is further provided for by refusing to let the psychiatric 
report be taken as conclusive, and having it submitted to the jury 
with the other evidence.'” 

There are no legal obstacles to the court’s availing themselves of 
this new field of medical science. The mental examination nec- 
essary to enable the psychiatrist to testify is not an improper method 
of adducing evidence. A court may compel a witness to submit to 





12 See Thos. W. Salmon, “ Psychiatric Research in Delinquency,” 10 J. Cr. 
L. & Cr., 375, 378; Harry Olson, “ PsycnHopatuic Lasporatory Ipga,” 6 J. Cr. 
L. & Cr., 59; Paul E. Bowers, “The Necessity of a Medical Examination of 
Prisoners at the time of Trial,” 24 Case & Com. 483. See also 92 Cent. L. 
J. 443. As to the organization and function of such a clinic, see Herman A. 
Adler, “ The Organization of Psychopathic Work in Criminal Courts,” 8 J. Cr. 
L. & Cr., 362. 

13 As to the statutory recognition of psychiatrists in the matter of commit- 
ment of insane persons, see 13 J. Cr. L. & Cr. 70. For an instance of the use of 
Binet-Simon tests, see State v. Wade, 96 Conn. 238, 113 Atl. 458 (1921). 

14 This progress in juvenile courts may be explained by the lack of pro- 
cedural restrictions therein, and by the further fact that the psychiatrists see 
here greater opportunities to introduce their theories of criminal law, emphasizing 
the criminal rather than the crimes, and thus aiming to minimize recidivism. See 
Wm. Hearty, Tue Inpivmvuat Detinqvent. See also Wm. A. White, supra, 
10 J. Cr. L. & CR. 400, 504. 

15 See Harry Olson, “The Psychopathic Laboratory of the Municipal Court 
of Chicago,” 92 Crnt. L. J. 102; Harry Olson, supra, 6 J. Cr. L. & Cr. 59, 61. 

16 See CrrMINAL JUSTICE IN CLEVELAND, 439 et seg. See also Grorce W. 
Jacosy, THe Unsounp Minp anp THE Law. But see Clarence A. Lightner, 
“ Administrating Justice— The Medical Prepossession,” 17 Micu. L. Rev. 666. 

17 It has been stated that such an opinion on the ultimate issue is improper, 
as it usurps the function of the jury. State v. Bennett, 143 Iowa, 214, 121 
N. W. 1021 (1909); In re Taylor’s Estate, 92 Cal. 564, 28 Pac. 603 (1891). 
See Van Sickle v. Doolittle, 184 Iowa, 885, 889, 169 N. W. 141, 142 (18q1). 
But such testimony is not binding, and is merely an aid to the jury. See 1 
Wicmore. Evwence, § 673. See also 17 Micu. L. Rev. 3309. 
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reasonable bodily inspection or to do certain physical acts,’* and 
it should similarly be empowered to order a mental examination. 
There would be no violation of the privilege against self-incrimina- 
tion,’® provided that the psychiatrist is restricted to testifying as to 
mentality, and is not permitted to disclose other facts thus ascertained. 
This privilege properly should extend only to testimonial matters, 
and not to the examination of a witness’ body or mind.”® Moreover, 
when an accused person sets up insanity, he is in no position to 
object to any reasonable examination of his mental state. 

There would be no basis for extending the much criticized “ doctor- 
patient ” privilege** to this situation, where there is no voluntary 
consultation, but a mere submission to an examination by a court 
official. The fact that the psychiatrist may, not be permitted to dis- 
close other offences of the accused, ascertained during the course of 
the investigation, is due, not to the existence of such a privilege, but 
to the irrelevancy of such testimony; and the exclusion of testimony 
as to the commission of the particular crime charged is due to the 
privilege against self-incrimination. 

In the actual introduction of the clinical report in evidence the 
psychiatrist should be required to testify, and not merely to sub- 
mit a written report. ** Such a report would be hearsay, and it would, 
although a public document, when the psychiatrist is available, not be 
within the rationale of any of the exceptions, for he is capable of being 
of real service to the jury by elaborating the conclusions stated in 
the report. There is no sound reason, therefore, for dispensing with 
the usual safeguard of cross-examination. 





RECENT CASES 


ALIENS — NATURALIZATION OF ALIENS—CLAIM OF EXEMPTION FROM 
Drart as DisprovING ATTACHMENT TO CoNsTITUTION.—An alien in 
registering under the draft claimed exemption from military service in 
accordance with the provisions of the Draft Act. (1919 U. S. Comp. Sr. 
ANN. Supp., §§ 2044a-2044k.) Exemption was duly accorded him. In 
February 1919 he declared his intention to become a citizen as required by 
the Naturalization Act. (1916 U. S. Comp. Sr., § 4352.) In May 10921 he 
filed a petition for naturalization. Held, that the claim of exemption dis- 
proved attachment to the principles of the Constitution during the pre- 
ceding five years. Petition dismissed. Jn re Shanin, 278 Fed. 739 (D. 
Mass. ). 


18 See 3 WicmorE, EvmeEnce, §§ 2194, 2220. 

19 Cf. People v. Kemmier, 119 N. Y. 580, 24 N. E. 9 (1890); Johnson v. 
Comm., 115 Pa. St. 360, 373, 305, 9 Atl. 78, 81 (1886). 

20 “The prohibition of compelling a man in a criminal court to be a wit- 
ness against himself is a prohibition of the use of physical or moral compulsion 
to extort communications from him, not an exclusion of his body as evidence 
when it may be material.”— Per Holmes, J., in Holt v. United States, 218 
U. S. 245, 252 (10910). See 3 WicMmore, Evipence, §§ 2263, 2265. As to the 
extent of this privilege, see 71 U. or Pa. L. REv. 60. 

21 See 3 WicMoRE, EvmpENCE, § 2381. 

22 See People v. Williams, 188 N. W. 413, 414 (Mich. 1922). For the facts 
of this case, see Recent CAsEs, infra, p. 346. 
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Under similar circumstances, held, that the claim of: exemption did not 
disprove attachment to the principles of the Constitution. Petition 
granted. Jn re Levy, 278 Fed. 621 (W. D. Tex.). 

Claiming exemption when the law has granted no exemption, as was 
the case of aliens who had declared their intention of becoming citizens 
shows an unwillingness to fight when ordered to which is considered con- 
clusive of non-attachment to the principles of the Constitution. Jn re 
Rubin, 272 Fed. 697 (E. D. Mich.); In re Loen, 262 Fed. 166 (W. D. 
Wash.). The same is true of withdrawing the declaration to become a 
citizen. Jn re Tomarchio, 269 Fed. 400 (E. D. Mo.). See 1919 U. S. Comp. 
St. ANN. Supp. § 2044b. But claiming exemption when the law has granted 
exemption, as it did to aliens who had not declared their intention to become 
citizens, does not necessarily indicate an unwillingness to take up arms 
if ordered to. In re Miegel, 272 Fed. 688 (E. D. Mich.); In re Levy, 
supra. But see In re Silberschutz, 269 Fed. 398. Cf. Petition of Escher, 
279 Fed. 792 (S. D. Tex.);./n re Tomarchio, supra. It indicates only an 
unwillingness to volunteer. This was deemed by the court in the 
Shanin case to be a sufficient bar. The view of the district court of 
Texas seems preferable. Attachment to the principles of the Constitution, 
such as is required of an applicant for citizenship, hardly appears to ne- 
cessitate volunteering service. 


Bits AND Notes — PURCHASER FOR VALUE WITHOUT Notice — Notice 
or DEFECTS IN THE INSTRUMENT. — The plaintiff bought two promissory 
notes for value and without notice of the defense of the maker against 
the payee. The requisite amount of revenue stamps was affixed by the 
maker but not cancelled as required by statute. The statute prescribed 
a penalty for its violation. In an action on the notes, the trial court gave 
judgment for the defendant. Held, that the fact that the stamps were 
uncancelled does not charge a purchaser with notice of infirmities. Judg- 
ment reversed. Farmers’ Savings Bank v. Neel, 187 N. W. 555 (Iowa). 

For a discussion of the principles involved, see Notes, supra, p. 321. 


BURDEN OF Proor — Proor oF Main IssuE— Jury ALLOWED TO Draw 
INFERENCE AS TO How AcciDENT OccurreD. — The plaintiff’s husband was 
found dead in a pit under the defendant’s locomotive with two large 
incisions in his neck. At the trial, there was evidence that the engineer 
knew the deceased was working in this pit and that it was from two to 
four minutes after signals were given before the locomotive started. Steam 
from the locomotive filled the pit and no one saw how the accident 
happened. The defendant’s theory was that it was caused by the deceased’s 
own negligence or suicide. The plaintiff claimed that the escape of the 
steam caused the deceased to straighten up quickly from a stooping position. 
The jury found for the plaintiff. From an order denying a motion for 
judgment or a new trial, the defendant appeals. Held, that the circum- 
stances proved justified the inference that death resulted from the de- 
fendant’s negligence in the manner contended for by the plaintiff. Judgment 
-affirmed. Ardell v. Great Northern Ry. Co., 189 N. W. 939 (Minn.). 

The plaintiff proved the death and produced evidence to prove the acts 
or omissions of the defendant which she relied on to establish negligence. 
The causation connecting the alleged negligence with the injury must be 
proved beyond the point of mere conjecture. McNamee v. Hines, 150 
Minn. 97, 184 N. W. 675. It was apparent in this case that the deceased 
had been killed in some way by the defendant’s locomotive. The most 
reasonable inference seems to be that it happened in a manner correspond- 
ing with the theory of the plaintiff. The case was, then, properly allowed 
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to go to the jury. Cf. Burt v. Nichols, 264 Mo. 1, 173 S. W. 681; Kruis 
v. Grand Rapids, G. H. & M. Ry. Co., 190 Mich. 105, 155 N. W. 742; 
Suburban Electric Co. v. Nugent, 58 N. J. L. 658, 34 Atl. 1069. This situa- 
tion should be distinguished from the case where the injury only is shown, and 
Potts, 88 Md. 52, 40 Atl. 1067. The jury should not be allowed to indulg 
where the immediate physical cause is not known or apparent. Benedick v. 
in speculation as to how the accident occurred and after agreeing on that 
draw the inference therefrom that the defendant must have been negligent. 
Huey v. Gahlenbeck, 121 Pa. St. 238, 15 Atl. 520; Conover v. Delaware, L. 
& W. Ry. Co., N. J. L. 602, 106 Atl. 384; Adriance v. Schenck Bros., 
o5 N. J. L. 185, 112 Atl. 408. 


CARRIERS — EFFECT OF RESHIPMENT TO EvapE INTERSTATE RATE. — 
After physical possession was taken of a shipment, which was made from 
a point outside a state to a point within the state, it was reshipped to a 
second point within the state via the same carrier. The combination of 
the transportation charges on these two hauls was less than the through 
rate.. It was admitted that it was the intention of the shipper from the 
first to reship the goods to the point of ultimate destination. The carrier 
sues for the difference between the combined rates and the through rate. 
Held, that where the essential nature of the shipment is a through ship- 
ment the through rate is the only lawful rate. Judgment for the defendant 
reversed. Baltimore & Ohio Southwestern R. R. Co. v. Settle, 43 Sup. Ct. 
Rep. 28. 

The contract between carrier and shipper no longer governs the rates on 
interstate transportation. Atchison & Topeka Ry. v. Robinson, 233 U. S. 
173. By the provisions of the Interstate Commerce Act the carrier is 
required to publish its rates for transportation and is forbidden to charge 
a different rate. See 1916 U. S. Comp. Sr., § 8569. If a lesser rate is 
charged, the carrier may recover the difference regardless of the contract. 
Louisville & Nashville R. R. Co. v. Maxwell, 237 U. S. 94; Texas & 
Pacific Ry. Co. v. Mugg, 202 U. S. 242. The only question in the prin- 
cipal case was whether the reshipment was to be considered part of an 
interstate journey and the view of the court, that the essential nature of 
the transportation as evidenced by the original intention of the shipper 
to reship to ultimate destination was a through movement, seems clearly 
right. Porter v. St. Louis Southwestern Ry. Co., 78 Ark. 182, 95 S. W. 
453; Atchison & Topeka Ry. v. Harold, 241 U. S. 371, 376. See 64 U. or 
Pa. L. Rev. 613. But cf. Gulf, Col. & S. F. Ry. v. Texas, 204 U. S. 
403; Chi., Mil. & St. P. Ry. v. Iowa, 233 U. S. 334. This is but the con- 
verse of the situation where a shipment between two points within a state 
with the intention of reshipping outside the state is held to be interstate com- 
merce. Louisiana R. R. Comm. v. Tex. & Pac. Ry., 229 U. S. 336; Texas 
& N.O. R. Co. v. Sabine Tram Co., 227 U. S. 111, commented on in 26 
Harv. L. Rev. 554; Kanotex Refining Co. v. Atchison, T. & S. F. Ry. Co., 
34 I. C. C. 271. Where the shipment is considered one through shipment 
the published rate between the original starting point and the final des- 
tination governs rather than the combined intrastate and interstate rates. 
McFadden v. Ala. Great Southern R. Co., 241 Fed. 562 (3rd Circ.); 
Kanotex Refining Co. v. Atchison, T. & S. F. Ry. Co., supra; Porter v. 
St, Louis Southwestern Ry. Co., supra; Mo., K. & T. R. Co. v. Ashinger, 
3 Okla. 120, 162 Pac. 814. Cf. Baer Bros. v. Denver & R. G. R. R., 233 

. S. 479. 


CARRIERS — PERSONAL INJURIES TO PASSENGERS — ASSAULTS OF FELLOW- 
PasseNcEeRS. — The plaintiff was assaulted at night in her berth in the 
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sleeping-car of the defendant’s train by a man who was the only other 
passenger in that car. Her frantic screams for help and the ringing of the 
porter’s bell for over five minutes failed to bring assistance from any em- 
ployee of the carrier. Then a second assault was made. At the close of 
the plaintiff’s evidence a verdict was directed for the defendant. Held, that 
there was no error. Judgment affirmed. Hall v. Seaboard Air Line Ry. Co., 
93 So. 151 (Fla.). 

A carrier is under a relational duty of care to protect its passengers from 
assaults of fellow-passengers. Pittsburg & Connellsville R. R. Co. v. Pillow, 
76 Pa. St. 510; Kuhlen v. Boston & Northern Street Ry. Co., 193 Mass. 
341, 70 N. E. 815; St. Louis, Iron Mountain & Southern Ry. Co. v. Hatch, 
infra. See 28 Harv. L. Rev. 620. This duty is often said to be to exercise 
the highest degree of care. A more accurate statement is that great dili- 
gence is necessary to fulfill the standard of ordinary care under the circum- 
stances. See St. Louis, Iron Mountain & Southern Ry. Co. v. Hatch, 116 
Tenn. 580, 590, 94 S. W. 671, 673. See 34 Harv. L. Rev. 789. In the 
instant case in addition to the circumstances usually accompanying the 
operation of a sleeping-car there is an absence of other passengers and 
a consequent lack of the usual social guarantees of restraint. The diligence 
of the carrier must increase to correspond to this circumstance. The pro- 
longed summoning before the second assault negatives the possibility that the 
injury was so sudden that no diligence could have prevented it. Cf. St. Louis, 
etc., Ry. Co. v. Hatch, supra. The force of these last two circumstances 
is best appreciated when it is realized that some courts hold that the carrier 
has lived up to the required standard only when there has been a constant 
surveillance of sleeping-car aisles. Carpenter v. New York, etc., R. R. Co., 
124 N. Y. 53, 26 N. E. 277. See Hill v. Pullman Co., 188 Fed. 497, 500 
(Circ. Ct., E. D. Penn.). The present case in sharp contrast requires no 
diligence at all. A mockery is made of any standard of care. The case 
is wrong; the result intolerable. But see Segal v. St. Louis, etc., Ry. Co. 
of Texas, 35 Tex. Civ. App. 517, 80 S. W. 233. 


CoNSTITUTIONAL LAw — SEARCHES AND SEIZURES — PowERS OF FEDERAL 
TraDE ComMMIssION TO DEMAND DocUMENTARY EvipENCE. — The Federal 
Trade Commission Act provides that, for the purposes of the Act, the 
Commission shall at all reasonable times have access to, for the purpose of 
examination and the right to copy, any documentary evidence of any cor- 
poration under investigation. (38 Stat. at L. 722, §9.) Further, juris- 
diction is given the United States district courts to grant writs of mandamus 
for the enforcement of the Commission’s demands. (Jbid.) The Commis- 
sion, purporting to act under this statutory authority and in pursuance of 
a Senate resolution which failed to specify any particular violation of the 
anti-trust acts, demanded all of the respondent corporation’s correspondence 
to from its jobbers for a period of one year. Probable cause was not 
shown. The demand was refused. The Commission petitioned for a per- 
emptory writ of mandamus. Held, that the statute will be construed so as 
to allow such demands only upon affirmation of probable cause and a state- 
ment of the specific violation showing the relevancy of the desired papers 
since any other construction would render the statute unconstitutional under 
the Fourth Amendment. Application denied. Federal Trade Commission 
v. P. Lorillard Co., 68 N. Y. L. J. No. 11, 159 (S. D. N. Y.). 

The point that is presented here arose under the Interstate Commerce 
Act. Section 20 of that Act gave the Interstate Commerce Commission 
much the same blanket authority for unlimited prying into affairs of cor- 
porations under investigation as is conferred by Section g of the Federal 
Trade Commission Act. See 24 Stat. at L. 386. This authority of the 
Interstate Commerce Commission was restricted by refusing them general 
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access to all correspondence of a railroad corporation on the ground that 
the intention of the Act did not warrant such roving commissions. United 
States v. Louisville & Nashville Ry. Co., 236 U. S. 318. See 28 Harv. L. 
Rev. 636. But cf. Interstate Commerce Commission v. Baird, 194 U. S. 25. 
The instant case adopts a similar construction for the Federal Trade Com- 
mission Act. To have construed the statute otherwise would have made it 
unconstitutional. Cf. Harriman v. Interstate Commerce Commission, 211 
U. S. 407. See Osmond K. Fraenkel, “ Concerning Searches and Seizures,” 
34 Harv. L. Rev. 361. 


ConTRACTS — CONSIDERATION — PERFORMANCE OF PRE-ExISTING LEGAL 
Duty. — The plaintiff contracted with the defendant to build a subway. 
The contract stipulated a definite day for completion and provided for per 
diem liquidated damages in the event of delay, though the plaintiff was not 
to be liable for any delay caused by labor strikes for which he was not 
responsible. Due to the World War wages were abnormally increased. 
The plaintiff’s workmen threatened to strike unless their wages were in- 
creased to a scale higher than the prevailing rate. The plaintiff refused to 
accede to their demands, but upon a promise by the defendant to secure 
remedial legislation and pay the increased cost thus necessitated, continued 
to perform. The legislation was secured but the defendant failed to put it 
into operation. (1918 N. Y. Laws, c. 585, 586.) Subsequent legislation 
made the increased cost due to the war a valid claim against the defendant. 
(1921 N. Y. Laws, c. 711.) The constitution provides that no city or town 
shall grant an extra compensation to a contractor. (N. Y. Const., Art. 3, 
§ 28.) The plaintiff sues for this increased cost alleging the defendant’s 
promise to pay. From an order overruling a demurrer to the complaint 
the defendant appeals. Held, that since there was no consideration, the 
legislation authorizing the payment of such claims is unconstitutional and 
void. Reversed. McGovern v. City of New York, 202 App. Div. 361, 196 
N. Y. Supp. 162. 

A promise to perform a duty arising from a contract between the same 
parties is generally invalid for want of consideration. Lingenfelder v. Wain- 
wright Brewing Co., 103 Mo. 578, 15 S. W. 844; Empire State Surety Co. 
v. Hanson, 184 Fed. 58 (8th Circ.); Gaar, Scott & Co. v. Green, 6 N. D. 
48, 68 N. W. 318. It has been suggested that the promisor in foregoing his 
right under the contract of refusing performance and in lieu thereof paying 
damages, provides the necessary consideration. Tobin v. Kells, 207 Mass. 
304, 93 N. E. 596. See Parrott v. Mexican Central Ry. Co., 207 Mass. 184, 
194, 93 N. E. 5090, 504. But the promisor possesses only a power and 
not a right to deprive the promisee of performance. Western Union Tele- 
graph Co. v. Brown, 253 U.S. tor. See South Wales Miners’ Federation 
v. Glamorgan Coal Co. [1905] A. C. 239, 253. See 16 Micu. L. REv. 106 
Contra, Bromage v. Genning, 1 Roll. R. 368. See Frye v. Hubbell, 74 N. H. 
358, 374, 68 Atl. 325, 333. See Hotmes, THE Common Law, 301. See 
Oliver W. Holmes, “ The Path of the Law,” 10 Harv. L. REv. 457, 462. Re- 
fraining from exercising this power creates neither legal benefit nor detriment. 
But when the original contract has been so rescinded that there has been a 
point of time when the parties were free from its obligations, a new agreement 
is enforceable. Cf. Linz v. Shuck, 106 Md. 220, 67 Atl. 286; Harris v. Carter, 
3 E. & B. 559. See 1 Witiiston, Contracts, §130a. See Samuel Willis- 
ton, “ Consideration in Bilateral Contracts,” 27 Harv. L. REv. 503, 515. 
Or where, as here, the promisee can no longer demand performance on the 
specified date, a promise in exchange for performance on time is enforce- 
able. King v. Duluth, M. & N. Ry. Co., 61 Minn. 482, 63 N. W. 1105; 
Brownlee v. Lowe, 117 Ind. 420, 20 N. E. 301. The constitutional provi- 
sion in the principal case has been held applicable to provisions to pay claims 
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unsupported by legal consideration. Gordon v. State, 233 N. Y. 1, 134 
N. E. 698; Matter of Mahon v. Board of Education, 171 N. Y. 263, 63 
N. E. 1107; Stemmler v. Mayor of New York, 179 N. Y. 473, 72 N. E. 581. 
Originally the defendant’s promise may have been ultra vires and unenforce- 
able. See 1891 N. Y. Laws, c. 4, §37; 6 BrrpsevE, CummiInc & Grizert, 
CoNsoLIpATED Laws or New York, 2 ed., 7238. Or because of a failure 
to cancel the contract the promise may not have come within the provisions 
of the Lockwood Law. See 1918 N. Y. Laws, c. 585, 586. Holbrook, etc., 
Corp. v. City of New York, 277 Fed. 840 (S. D. N. Y.). The final legisla- 
tion in making enforceable a claim, supported by consideration, but originally 
unenforceable because ultra vires, is not unconstitutional as a statute author- 
izing a gratuitous payment. Wrought Iron Bridge Co. v. Town of Attica, 
119 N. Y. 204, 23 N. E. 542; O’Hara v. State of New York, 112 N. Y. 146, 
19 N. E. 659; Cole v. State of New York, 102 N. Y. 48,6 N. E. 277. The 
only colorable basis upon which to attack its constitutionality is its generality, 
in that it may include claims based upon no consideration as well as upon 
a legal consideration. But see Holbrook, etc., Corp. v. City of New York, 
supra. 


CrrmInaL Law — SENTENCE — ENFORCEMENT AFTER SUSPENSION. — The 
petitioner was sentenced to serve six months in jail. She commenced 
serving her sentence on April 1. On June 15 the court ordered her released 
for medical attention, directing that she report for completion of her sen- 
tence after her return from the hospital. This she failed to do, and on 
September 1 the court ordered her arrest. She applied for a writ of habeas 
corpus, contending that her sentence expired October 1. An order to show 
cause was issued. Held, that her detention was legal. Order dismissed. 
Ex parte Harris, 187 N. W. 140 (N. D.). 

Judicial power to suspend execution of sentence has been claimed as in- 
herent in courts at common law. Weber v. State, 58 Ohio St. 616, 51 N. E. 
116; State v. Drew, 75 N. H. 402, 74 Atl. 875. More frequently the 
power has been denied as an infringement on the executive prerogative of 
pardon. Ex parte United States, 242 U. S. 27, 42; State v. Abbott, 87 
S. C. 466, 70 S. E. 6. However, a statute justifies the suspension in the 
principal case. See 1913 N. D. Comp. Laws, § 10959. The question still 
remains as to the power to enforce the sentence after its period would have 
elapsed but for the suspension. Where suspension is allowed later commit- 
ment has been held legal. Matter of Collins, 6 Cal. App. 803, 97 Pac. 188; 
Fuller v. State, 100 Miss. 811, 57 So. 6. Contra, Ex parte Clendenning, 
22 Okla. 108, 97 Pac. 650; People v. Shattuck, 274 Ill. 491, 113 N. E. 921. 
Likewise where the suspension is illegal the commitment has been allowed. 
Neal v. State, 104 Ga. 500, 30 S. E. 858; In re Lujan, 18 N. M. 310, 
137 Pac. 587. Contra, In re Webb, 89 Wis. 354, 62 N. W. 177; Tuttle v. 
Lang, 100 Me. 123, 60 Atl. 892. Whether the stay is legal or not, 
there is a disadvantage in allowing later imprisonment. A sentence may 
be kept hanging over a prisoner’s head indefinitely. This is unfair to the 
prisoner where he can be forced to accept the suspension. Weber v. State, 
supra. The solution is to allow the prisoner the option of completing the 
sentence or accepting the terms of the suspension. Ex parte Taggert, 158 
Pac. 288 (Okla.). 


DaMacEs — CONSEQUENTIAL DAMAGES — WRONGFUL EyEcTION BY CaR- 
RIER— Loss or ConTRACT AS AN ELEMENT oF Recovery. — The plaintiff 
was wrongfully ejected from the defendant’s train. He offered evidence 
that the delay involved prevented him from keeping an appointment with 
laborers whom he was to supply to a logging company under a contract. 
He had been making clear profits of $300 per week on this and similar 
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contracts. The logging company cancelled his contract and he sought to 
recover his profits as an element of damages for the ejection. The evidence 
was admitted and the court charged that if the plaintiff were entitled to 
recover, he should recover for this pecuniary loss in addition to the other 
elements. The defendant excepted. The jury returned a verdict for the 
plaintiff. Held, that the loss of the plaintiff’s contract, not being a proximate 
consequence of the wrongful act, should not have been considered in assess- 
ing the damages. New trial granted. Johnson v. Atlantic Coast Line R. 
Co., 113 S. E. 606 (N. C.). 

If the principal case is to be treated as an action in contract, the result 
is indisputably correct in confining the measure of damages to such losses 
as were within the contemplation of the parties when the contract was made. 
Hadley v. Baxendale, 9 Exch. 341. The undoubted weight of authority 
reaches the same result in tort actions on the theory that the loss of the 
contract is a remote consequence. Carsten v. Northern Pacific R. Co., 44 
Minn. 454, 47 N. W. 49. Cf. Wells v. Boston & Maine R. R., 82 Vt. 108, 
71 Atl. 1103. The reasoning is that a risk of such loss was not created by 
the carrier’s wrongful act, as the rightful cancelling of the contract by the 
third party could not reasonably have been foreseen. Kennon v. Western 
Union Telegraph Co., 126 N. C. 232, 35 S. E. 468. Yet it does not seem 
inconceivable that a railroad can foresee that its passengers may be travel- 
ling on business and that the delay involved in ejection will subject them 
to just such losses through the action of third parties, though the amount 
is not foreseeable. See Joseph H. Beale, “The Proximate Consequences 
of an Act,” 33 Harv. L. Rev. 633, 652 et seg. The rule of the above cases 
would perhaps be more logically based on public policy against laying the 
railroads open to large and unexpected recoveries than on causation. But 
cf. Hines v. Garrett, 108 S. E. 690 (Va.), commented on in 35 Harv. L. 
REv. 467. 


DANGEROUS PremisEs—LiaBiLiry To INviTED Persons—-Dvuty oF 
OccuPireER TO Protect CUSTOMERS FROM HUMAN DANGERS — VIOLATION 
or Statutory Duty as NEGLIGENCE. — The plaintiff alleged that, as he 
entered the defendant’s public-house for refreshments, he was injured 
by being struck in the eye with a glass thrown by one of the defendant’s 
intoxicated customers; that a brawl had been going on for some time 
before he entered; that neither the defendant nor her servants had taken 
any measures to quell the disturbance or to warn customers who might 
enter; that a similar disturbance had taken place on a previous occasion 
shortly before this; that, on each of these occasions, the defendant had 
violated the Licensing (Scotland) Act of 1903 in knowingly permitting such 
conduct on her premises; and that the above breaches of duty by the 
defendant had caused the injury mentioned. The defendant questioned the 
legal sufficiency of these allegations. Held, that they constituted a good 
cause of action. Trial ordered. M’Fayden v. White, 58 Scot. L. R. 329 
(Ct. of Sess., 2nd Div.). 

To all persons coming on premises by reason of an invitation, express or 
implied, as contrasted with mere permission, the occupier has a duty to 
use due care to keep the premises reasonably safe or to warn those persons 
of any unusual danger thereon. IJndermaur v. Dames, L. R. 1 C. P. 274; 
Atlantic Cotton Seed Oil-Mills v. Coffey, 80 Ga. 145, 4 8. E. 759; Illinois 
Central Ry. Co. v. Hopkins, 200 Tll. 122, 65 N. E. 656; Richmond & M. 
Ry. Co. v. Moore, 94 Va. 493, 27 §. E. 70. This includes customers enter- 
ing stores, saloons or restaurants. Larue v. Farren Hotel Co., 116 Mass. 67; 
Drennan v. Grady, 167 Mass. 415, 45 N. E. 741; Schnizer v. Phillips, 108 
App. Div. 17, 95 N. Y. Supp. 478. The danger in question need not be one 
caused by structural defects. It may result from the ‘violence of persons on 
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the premises. Indianapolis Street Ry. Co. v. Dawson, 31 Ind. App. 605; 
Moone v. Smith, 6 Ga. App. 649. Cf. Rommel v. Schambacher, 120 Pa. 
St. 579, 11 Atl. 779;. Blakely v. White Star Line, 154 Mich. 635, 118 N. 
W. 482. The plaintiff in this case suffered an injury caused by the de- 
fendant’s failure to perform a duty imposed by law irrespective of any 
statute. But he further avers that the defendant has violated the Licens- 
ing Act. See Licenstnc (ScoTtanp) Act, 1903, 3 Epw. 7, c. 25, Schedule 
6, No. 2. Courts have differed widely as to the effect, in a civil action, of 
the violation of a statute or ordinance. It has been treated as negligence 
per se, prima facie evidence of negligence, evidence of negligence to be con- 
sidered by the jury, and irrelevant. Parker v. Barnard, 135 Mass. 116; 
Illinois Central R. R. Co. v. Gillis, 68 Ill. 317; Knupfle v. Knickerbocker 
Ice Co., 84 N. Y. 488; Frontier Steam Laundry Co. v. Connolly, 72 Neb. 
767, 101 N. W. 995. See Ezra Ripley Thayer, “ Public Wrong and Private 
Action,” 27 Harv. L. Rev. 317. See 19 Harv. L. Rev. 288. The plaintiff 
should be able to obtain the benefit of the statute if it either creates a new 
duty or defines an existing duty owed to such persons as the plaintiff. Willy 
v. Mulledy, 78 N. Y. 310; Osborne v. McMasters, 40 Minn. 103. But cf. 
Cook v. Johnston, 58 Mich. 437, 25 N. W. 388; Frontier Steam Laundry 
Co. v. Connolly, supra. There are, however, qualifications. The plaintiff’s 
loss must be of the kind that the statute was designed to prevent. Gorris v. 
Scott, L. R. 9 Exch. 125. The violation of the statute must be a proximate 
cause of the loss. Holman v. Chicago, R. I. & P. R. Co., 62 Mo. 562. 


Drreps — CoNnsTRUCTION—— RULE IN SHELLEY’s CasE—‘“ Hertrs” As 
“ Cyi~pren.” — A deed recited that in consideration of a specified sum of 
money paid by A “and her heirs” the grantor conveyed certain land to 
A “and her heirs, heirs and assigns, forever.” A executed a lease of the 
entire tract of land which lease was assigned to T. Certain children of A 
bring suit for a partition making A and her other children and T defendants. 
The lower court decreed a partition on the theory of a tenancy in common 
in A and her children and annulled the lease except as to A’s interest. 
T appealed. Held, that the word “heirs” having been used as “ children ” 
in the deed the rule in Shelley’s case is inapplicable and the grantees take 
as tenants in common. Judgment affirmed. Texas Co. v. Meador, 243 
S. W. oor (Tex. Civ. App.). 

The rule in Shelley’s case presupposes a freehold in the ancestor and a 
remainder to the heirs or heirs of the body of the ancestor. See Johnson 
v. Buck, 220 Ill. 226, 234, 77 N. E. 163, 165. See 1 Trrrany, REAL Prop- 
ERTY, 2 ed. § 148. See also Joseph Warren, “ The Progress of the Law — 
Future Interests,” 34 Harv. L. Rev. 508, 519. The court in the principal 
case overlooked the fact that the deed did not provide for a remainder to 
the heirs and that the rule in Shelley’s case is for that reason inapplicable. 
This oversight has occurred in this and in other jurisdictions on a number 
of occasions. Shugart v. Shugart, 233 S. W. 303 (Tex. Civ. App:), com- 
mented on in 35 Harv. L. Rev. 205; Calder v. Davidson, 59 S. W. 300 (Tex. 
Civ. App.) ; Davis v. Sturgeon, 198 Ill. 520, 64 N. E. 1016; Ewing v. Barnes, 
156 Ill. 61, 40 N. E. 325; Reddick v. Lord, 131 Ind. 336, 30 N. E. 1085; 
Allen v. Craft, 109 Ind. 476, 9 N. E. 919; Fountain Co. v. Beckleheimer, 
102 Ind. 76, 1 N. E. 202; Prior v. Quackenbush, 29 Ind. 475. See Kates, 
EsTATES AND Future INTERESTS, 2 ed. § 415. The result of the case is, 
however, unobjectionable. The words “to A and his heirs ” ‘independently 
of the rule in Shelley’s case create a fee simple. But where the entire 
language of the instrument requires it, “heirs” in a deed is construed as 
“ children” even in the absence of a remainder. Robertson v. Wambler, 
104 Va, 380, 51 S. E. 835; Shugart v. Shugart, supra. See 2 Deviin, THE 
Law oF ‘REAL Property AND DEEpDs, 3 ed. § 846c. In the principal case 
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the word “heirs ” may properly be construed as “ children” in view of the 
recital that the consideration was paid by A “and her heirs.” A’s heirs 
not being determined in her lifetime could not be considered as having made 
payment of consideration. The grantees thus take as tenants in common. 


Dower — ForFeITuRE By Misconpuct oF Wire — OBTAINING FOREIGN 
Divorce as Misconpuct. — A wife who was married in New York and who 
continued to live there with her husband until she left the state, secured a 
divorce in Ohio on grounds which would not have availed her in New York, 
and without personal service on her husband. She now seeks dower in 
lands acquired by the husband before the divorce, and of which he died 
seized. Held, that by the divorce the marital relation was discontinued, 
and hence, not being a widow, she has no dower right Motion denied. 
Monroe County Savings Bank v. Yeoman, 119 Misc. 226, 195 N. Y. Supp. 
531 (Sup. Ct.). 

A New York statute provides that a widow shall have dower, but that 
in case of a divorce for the misconduct of the wife, she shall not be en- 
dowed. See N. Y. Cons. Laws, c. 50, §§ 190, 196. It has been held that 
the statutory exception is exclusive, and that divorce on grounds other than 
the wife’s misconduct does not bar dower. Van Blaricum v. Larson, 205 
N. Y. 355, 98 N. E. 488; Wait v. Wait, 4 N. Y. 95. Cf. Knapp v. Knapp, 
303 Ill. 535, 135 N. E. 732. The theory is that a divorce for misconduct 
is prospective in its operation, and does not avoid the marriage relation 
ab initio. Accordingly the wife’s inchoate right of dower is not divested, 
save where the legislature has provided otherwise. Wait v. Wait, supra. 
See Matter of Ensign, 103 N. Y. 284, 288, 8 N. E. 544, 546. But cf. Price v. 
Price, 124 N. Y. 589, 27 N. E. 383. See 2 ScriBNER, Dower, 2 ed., 541 
et seq., 554. She has, however, no right in land acquired by the husband 
after the divorce. Starbuck v. Starbuck, 173 N. Y. 503, 66 N. E. 193. See 
Matter of Ensign, supra. See 16 Harv. L. Rev. 596. A foreign divorce 
not based on the wife’s misconduct does not bar dower in New York land, 
since dower is governed by the lex rei sitae. Van Blaricum v. Larson, 
supra; Van Cleaf v. Burns, 118 N. Y. 549, 23 N. E. 881, 133 N. Y. 540, 30 
N. E. 661. See 2 ScRIBNER, op. cit., 25. Hence the present decision re- 
fusing dower must be taken to hold that the act of getting a foreign divorce 
which the state of the matrimonial domicil would not grant is misconduct 
by the wife, sufficient to bar her dower right under the statute. Cf. Voke v. 
Platt, 48 Misc. 273, 906 N. Y. Supp. 725, commented on in 19 Harv. L. 
Rev. 622. But this seems wrong, since it has been held that by misconduct 
the statute means adultery only. Van Blaricum v. Larson; Van Cleaf v. 
Burns, supra. 


EvIDENCE — ADMISSIONS — PROBATIVE Force or ADMISSIONS. — The de- 
fendant testified that he left his automobile unattended on a public street 
with the engine at rest, brakes on, and switch key in the switch lock. About 
an hour later the plaintiff, who was walking on the sidewalk at a place over 
600 ft. away and at a higher elevation than where the machine was parked, 
was hit by the automobile. A man was observed running away from the 
scene. There was evidence of an admission of fault by the defendant. The 
defendant’s request for a directed verdict was refused. The defendant 
excepted. In answer to a special question the jury found that the defendant 
left the car with the engine running and found for the plaintiff. Held, that 
the admission had probative force. Exceptions overruled. Zandan v. 
Radner, 136 N. E. 387 (Mass.). 

The authorities are divided as to the nature of extrajudicial admissions. 
One view is that the admission has no probative force, but comes in merely 
hegatively as a prior inconsistent statement to impeach the opponent’s case. 
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See 2 WicmorE, Evmence, § 1084. The contrary view, supporting the 
principal case, assigns to it probative force and classes it under a separate 
exception to the “ Hearsay Rule.” See Edmund M. Morgan, “ Admissions 
as an Exception to The Hearsay Rule,” 30 YALE L. J. 355. The distinc- 
tion is academic except in two classes of cases. Where an admission is 
offered to fulfill a statutory requirement of supporting evidence it becomes 
necessary to consider its nature. See 34 Harv. L. Rev. 205. Also, as the 
present case demonstrates, a decision as to the nature of an admission may 
determine whether a verdict should have been directed in cases where other 
evidence is weak or lacking. 


EvipeNcE — Expert TESTIMONY — Report oF PsycHopatTHic CLINIC. — 
As a defense in an indictment for larceny, the accuséd alleged want of 
sufficient mental capacity to commit the crime charged. A written report 
by a physician in charge of a psychopathic clinic connected with the 
court as to the accused’s mental capacity was offered in evidence by the 
accused but was excluded. It was later admitted after the physician had 
testified. The accused sought’ reversal of conviction because of the 
exclusion when first offered. Held, the report was properly excluded. 
Conviction reversed on other grounds. People v. Williams, 188 N. W. 
413 (Mich.). 

For a discussion of the principles involved, see NoTES, supra, p. 333. 


ForEIGN CoRPORATIONS — SERVICE OF Process— WHAT CONSTITUTES 
“ Dornc Business ” IN A STATE. — The defendant, a foreign insurance com- 
pany, insured a vessel owned by the plaintiff, a Minnesota corporation. 
The insurance was effected through a Chicago broker and the policies were 
signed outside the state of Minnesota. It appeared that the defendant 
had issued policies of insurance on other Minnesota owned vessels in a 
similar manner. The defendant had not appointed the insurance com- 
missioner as its agent to receive service of process, and it had no office 
or official representative in Minnesota. The plaintiff brought action in 
Minnesota to recover upon the policy, the summons being served on the 
insurance commissioner in pursuance of a statute so providing for all 
foreign insurance corporations. (1913 Minn. GEN. Stat. §.2591 (3) ). The 
defendant moved that the service be set aside. Held, that the defendant 
was amenable to service of process as made in this action. Order affirmed. 
Massey S. S. Co. v. Norske Lloyd Ins, Co., 189 N. W. 714 (Minn.). 

For a discussion of the principles involved, see NoTes, supra, p. 327. 


HusBaNnpD AND Wire--RicHTs oF WIFE AGAINST HusBAND— SUIT FOR 
NEGLIGENT InyJuRY SUSTAINED BEFORE MArriAGE.— The plaintiff served 
the defendant with a summons in an action for negligent injury. Subse- 
quently and before the complaint was served the plaintiff and defendant 
were married. The defendant moved to dismiss the complaint. Held, that 
the marriage constituted a bar to the action. Motion granted. Newton v. 
Weber, 196 N. Y. Supp. 113 (Sup. Ct.). 

The married women’s property acts were directed toward the economic 
emancipation of women. Consequently claims for breach of contract, debt, 
conversion and the like were the first admitted as subjects for suit between 
husband and wife. Mathewson v. Mathewson, 79 Conn. 23, 63 Atl. 285. 
Cf. Spencer v. Stockwell, 76 Vt. 176, 56 Atl. 661. See 28 Harv. L. Rev. 
109. In 1914 two cases, the first to conflict with what was apparently 
settled authority, allowed a wife to maintain against her husband an action 
for an injury wilfully inflicted. Since then there have been three more 
decisions to the same effect. Gilman v. Gilman, 78 N. H. 4, 95 Atl. 657; 
Fitzpatrick v. Owens, 124 Ark. 167, 186 S. W. 832; Johnson v. Johnson, 201 
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Ala. 41, 77 So. 335. Despite this minority tendency toward liberality, no 
court has yet entertained such an action for negligent injury. That the 
question is one of weighing considerations of policy and can not be dis- 
posed of by @ priori reasoning is evidenced by the dissents from every 
decision on either side and the considerable heat engendered in judicial 
minds by any consideration of the problem. Schultz v, Schultz, 27 Hun, 
26; reversed 89 N. Y. 644; Abbe v. Abbe, 22 App. Div. 483, 48 N. Y. Supp. 
25; Fiedler v. Fiedler, 42 Okla. 124, 140 Pac. 1022. The principal case, 
though novel in its facts, is governed by the same considerations that apply 
where a tort is committed during coverture. It follows the New York cases 
which refuse relief even in the case of wilful torts. 


INSURANCE — RIGHTS OF INSURER— SUBROGATION— WHEN Loss Is 
Paw witHout Lecat Liapriity. — The plaintiff insurer alleged payment of 
the policy and assignment of the claim of the insured, and asked to be 
subrogated to the rights of the latter. The complaint disclosed that the 
company had not been legally liable on its policy. The defendant’s de- 
murrer was sustained. Held, that the complaint does not set forth a cause 
of (Ga) Judgment affirmed. Hartford Fire Ins. Co. v. Payne, 112 S. E. 
736 (Ga.). 

For a discussion of the principles involved, see Notes, supra, p. 330. 


LEGACIES AND Devices — RENOUNCED Lecacy — Errect or RENUNCIA- 
TION ON Prion Levy By LEGATEE’S CREDITORS.— The income of a trust 
fund was bequeathed to the defendant for life. The holder of a. prior 
unsatisfied judgment against the legatee levied execution on this beneficial 
interest. The legatee later renounced the legacy, by a written instrument 
filed in probate, and now the creditor seeks to have the judgment established 
as a lien against the interest. Held, that the plaintiff has no lien on the 
renounced legacy. Decree for the plaintiff reversed. Schoonover v. Osborne, 
187 N. W. 20 (Iowa). 

A legatee is not bound to accept a legacy, but may renounce it. Jn Re 
Stone’s Estate, 132 Iowa, 136, 109 N. W. 455. Any clear, express, and 
unequivocal disclaimer, even though parol, is sufficient. See Ward v. Ward, 
15 Pick. (Mass.) 511, 525. Cf. Dickson v. Field, 77 Wis. 439, 46 N. W. 
668; Hartford Security Co. v. Come, 64 Conn. 579, 31 Atl. 7. By re- 
nunciation the legacy becomes inoperative as to the legatee and he incurs 
no liabilities resulting therefrom. Bradford v. Calhoun, 120 Tenn. 53, 109 
S. W. 502; Albany Hospital v. Albany Guardian Society, 214 N. Y. 435, 
108 N. E. 812; Tarr v. Robinson, 158 Pa. St. 60, 27 Atl. 859. Contra, In 
re Buckius’ Estate, 17 Pa. Co. Ct. 270. The creditor, in most jurisdictions, 
may thus be defeated by the fiction of relation back, though title at the 
time of the levy is held to be in the legatee, having vested upon assent of 
the executor. See 2 Wri11ams, Executors, 1099. In the present case 
the desired result is reached more logically on the theory that the legacy 
does not vest until acceptance. The decision follows the analogy of the 
cases holding that renunciation by a collateral legatee prevents the 
levying of an inheritance tax at the rate appropriate to such legacies. In 
Re Stone’s Estate, supra; Matter of Wolfe, 89 App. Div. 349, 85 N. Y. 
Supp. 949. Under similiar circumstances the interest of a cestui que trust 
is protected, despite disclaimer by the trustee, but this is explainable on the 
ground that the cestui’s right is independent of the trustee and is derived 
directly from the grantor. Adams v. Adams, 21 Wall. (U. S.) 18s. 


Letters oF CrepIT— BANKS AND BANKING — CONSIDERATION. — The 
buyer entered into a contract for the purchase of sugar from the seller, 
one of the terms being that the buyer have his bank wire the seller’s bank 
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an irrevocable letter of credit. The defendant bank, knowing of the cor- 
respondence between the buyer and seller, wired the plaintiff bank, “We 
guarantee irrevocably payment ” for the account of the buyer for the sugar 
ordered, the seller “drawing on us” with documents of title attached. 
The plaintiff, in reliance on the defendant’s telegram, issued its own letter 
of credit to X, from whom the seller bought his sugar. The buyer under- 
took to cancel his contract with the seller, and the defendant then gave 
notice to the plaintiff of the revocation of its obligation. Held, that the 
obligation of the defendant was not a guaranty but a letter of credit, and 
that the plaintiff's change of position by incurring a liability on the faith 
of the defendant’s promise was sufficient consideration. Judgment for the 
plaintiff affirmed. Border Nat. Bank v. American Nat. Bank, 282 Fed. 73 
(sth Circ.). 

The guaranty of a national bank, being ultra vires, is void. First Nat. 
Bank v. American Nat. Bank, 173 Mo. 153, 72 S. W. 1059; Merchants’ Bank 
v. Baird, 160 Fed. 642 (8th Circ.). But the issuance of a letter of credit 
creates a binding obligation. Am. Steel Co. v. Irving Nat. Bk., infra. 
Letters of credit need not be in any particular form. In view of the cir- 
cumstances leading up to the defendant’s telegram, the court was justified 
in refusing to bear down on “ guarantee ” and in treating the transaction 
as the issuance of a letter of credit. Even if not a letter of credit, the 
transaction amounted to a promise to accept a draft. Such a promise is 
not invalidated by the fact that the draft is to be drawn in the future. 
Coolidge v. Payson, 2 Wheat. (U. S.) 66. Under either view the defend- 
ant’s undertaking is independent of the sales contract. American Steel Co. 
v. Irving Nat. Bank, 266 Fed. 41 (2nd Circ.) commented on in 34 Harv. L. 
Rev. 533. The chief feature of the case is the holding that the plaintiff’s ac- 
tion on the faith of the defendant’s promise is consideration making the de- 
fendant’s promise binding. This illustrates the reluctance of courts to break 
away from the requirement of consideration in letters of credit while modify- 
ing the common law conception of consideration. See William E. McCurdy, 
“Commercial Letters of Credit,’ 35 Harv. L. Rev. 539, 566. If courts 
are going to insist on consideration, a more proper analysis of this transaction 
is that it is a bilateral contract, the defendant’s promise running to the 
plaintiff, and the consideration for this promise moving from the buyer in the 
form of his promise to reimburse the defendant. Frey & Son v. Sherburne 
Co., 193 App. Div. 849, 184 N. Y. Supp. 661. See William E. McCurdy, 
supra, 35 Harv. L. Rev. 539. See 34 Harv. L. REv. 533. 


Lim ITATIONS OF ACTIONS — RESULTING AND CONSTRUCTIVE Trusts. —A 
husband purchased land with money belonging to his wife, taking title in 
his own name. He repeatedly assured her that the property would event- 
ually go to her children of a prior marriage. Upon her death he made 
further assurances. The husband having died, the children and grand- 
children of the wife’s first marriage seek a share of the estate. The de- 
fendants set up laches and the ten year statute of limitations as a bar. 
The land was purchased in 1891 and the present suit was brought in 1922. 
Held, that the statute of limitations had not run. Judgment affirmed. 
Hofteizer v. Prange, 186 N. W. 963 (S. D.). 

For a discussion of the principles involved, see Notes, supra, p. 325. 


PARTNERSHIP — DISSOLUTION AND WINDING Up oF PARTNERSHIP — Ap- 
PORTIONMENT OF PROFITS BETWEEN LIFE TENANT AND REMAINDERMAN. — 
The testator at his death was a member of a partnership at will. By the 
partnership agreement an accounting was to be taken upon determination 
of the partnership. June 30th was made the end of the fiscal year. The 
testator died June 4, 1918, leaving his estate in trust for the appellant for 
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life. Held, that the proportion of profits earned prior to June 4th was 
corpus and the proportion earned between June 4th and June 30th was 
income. Hughes v. Fripp [1922] Vict. L. R. 536. 

This case adopts the view that profits of a partnership accrue only at the 
end of the period for which they are declared. Ibbotson v. Elam, L. R. 
1 Eq. 188; Brown v. Collins, L. R. 12 Eq. 586. This proceeds on the 
theory that a partnership is an entity. See William H. Cowles, “ The Firm 
as a Legal Person,” 57 Cent. L. J. 343, 348. Since an accounting was 
due on June 4th, the anterior earnings accrued on that day and hence 
pass to the trustee as corpus. Similarly, ordinary dividends declared upon 
corporate shares are not apportioned but go to the person owning the 
share when the dividend is declared. Jn Re Kernochan, 104 N. Y. 618, 11 
N. E. 149. See 2 Perry, Trusts, 5 ed., § 556. The corporation analogy is 
not perfect for shareholders cannot insist that profits be divided at any 
specified time as could these partners. Still less does the dividend analogy 
fit when the entity theory of partnership is rejected, for at common law 
a partner has an undivided ownership in the profits as earned, while a 
shareholder has no ownership in the surplus until a dividend is declared. 
Bates v. Mackinley, 31 Beav. 280. There is a parallel if the entity theory 
is rejected. Interest on money lent is apportioned on the theory that it 
accrues from day to day. Wilson’s Appeal, 108 Pa. St. 344. But this anal- 
ogy is imperfect. Unlike interest the amount of partnership earnings at 
any one time is uncertain. Though the result of the principal case is 
correct on any theory, the entity view adopted seems preferable. 


Torts — INTERFERENCE WITH BUSINESS OR OCCUPATION — WHEN 
KNOWINGLY CAUSING A BREACH OF CONTRACT IS ACTIONABLE. — Repre- 
sentatives of a labor union, in order to divert material to union shops and 
thus to furnish steady employment to union men, ordered a manufacturer 
to deliver to such shops rather than to the plaintiff whom he had contracted 
to supply. The plaintiff sued to enjoin the defendant from interfering with 
his contract. From a judgment for the defendant, the plaintiff appealed. 
Held, that the object of providing work for union workshops will not justify 
knowingly inducing a breach of contract. Judgment reversed. R. & W. 
Hat Shop, Inc. v. Sculley, 118 Atl. 55 (Conn.). 

The limits of Lumley v. Gye are still uncertain. Early cases required the 
plaintiff to show malice, in the sense of malevolence. Lumley v. Gye, 2 
E. & B. 216; Temperton v. Russell, [1893] Q. B. 715; Angle v. 
Chicago, St. Paul, &c. Ry., 151 U. S. 1. Express repudiation of that 
doctrine led to interpreting malice to mean without justification. South 
Wales Miners Federation v. Glamorgan Coal Co. [1905] A. C. 239. See 
Allen v. Flood [1898] A. C. 1. This, however, leaves open the question: 
What is justification? For the purpose of avoiding this problem in a large 
number of cases, a distinction may be suggested between incidentally 
causing and directly inducing a breach of contract. The first situation 
occurs when the defendant in protecting a legal advantage of his own, must 
sacrifice the plaintiff’s contract right. Both parties then stand on the 
same basis, and any action must be based not on Lumley v. Gye, but on 
the older principle that a right may not be exercised solely to harm another. 
Post v. Munn, 4 N. J. L. 61. See Hoy v. Sterrett, 2 Watts (Pa.) 327, 332; 
Panton v. Holland, 17 Johns. (N. Y.) 92, 98. The latter situation arises 
when the defendant is seeking not to enjoy his own right but to gain an 
advantage by destroying the plaintiff’s rights. In this class of cases, to 
which the principal case belongs, the question of jurisdiction is involved. 
The fact that the object of obtaining work for union friends was held in 
the principal case to be no justification raises a doubt as to whether justi- 





350 HARVARD LAW REVIEW 


fication is ever possible for this kind of tort. Cases where a relational 
privilege could be worked out might be distinguished. Cf. Homan v. Hall, 
102 Neb. 70, 165 N. W. 881. 


Torts — LIABILITY OF OCCUPIER OF PREMISES — ATTRACTIVE NUISANCE. 
— The defendant ran its trains under a municipal steel truss bridge. The 
top girder of the bridge was 23 feet above the roadway. To it the defendant 
had fastened two upright steel posts with cross arms, six feet above the 
girder, which supported bare wires carrying electric current for operating 
the defendant’s trains. At each corner of the bridge were notices reading, 
“Live Wires! Keep Off!” To the knowledge of the defendant, boys 
often climbed to the top girder by means of the bridge framework. The 
plaintiff, a boy of seven, climbed up to get a bird’s nest on the girder. He — 
then saw a pigeon on the bare wire above, climbed the post, reached for 
the bird, and received serious injuries from contact with the wire. A judg- 
ment on a verdict for the plaintiff was approved in the Circuit Court of 
Appeals. A writ of certiorari was granted by the Supreme Court. Held, 
that there was no evidence from which the jury could find an implied license 
or invitation to the trespassing child. Reversed and remanded. New York, 
_ New Haven, & Hartford R. R. Co. v. Fruchter, U. S. Sup. Ct., Oct. Term, 
1922, nos. 35, 36. 

This is not strictly a case of “attractive nuisance.” No instrument of 
the defendant attracted the plaintiff. His trespass on the defendant’s post 
and wire was unpurged by an “implied invitation” from the defendant, 
and by the rule recently adopted by the Supreme Court the child trespasser 
cannot, therefore, recover. United Zinc & Chemical Co. v. Britt, 42 Sup. 
Ct. Rep. 299. But in the great majority of American jurisdictions, as in 
the federal courts prior to the Britt case, an occupier of premises is liable 
to an injured child whose presence and injury were foreseeable. Railroad 
Co. v. Stout, 17 Wall. (U. S.) 657. The manner in which the courts have 
applied the latter test indicate, as seems proper, that the defendant would 
be held liable in the principal case. Consolidated Electric Light Co. v. 
Healy, 65 Kan. 798, 70 Pac. 884; Temple v. McComb City Electric Light 
Co., 89 Miss. 1, 42 So. 874. The principal case seems unfortunate in that 
it indicates the resolution of the Supreme Court to adhere to the rule-of- 
thumb of the Britt case, not only in “ attractive nuisance ” cases, but in 
others where a child is a technical trespasser. See 36 Harv. L. REv. 113. 


Trusts — Constructive Trust— BreacH oF Fipuctary Duty —RE- 
IMBURSEMENT. — The defendant, secretary and treasurer of the plaintiff 
corporation and a member of its firm of attorneys, bought certain stock 
of the plaintiff in breach of his fiduciary duty. The plaintiff brought an 
action against the defendant and the lower court decreed that the stock 
be returned to the plaintiff on the plaintiff paying the defendant the expenses 
incurred by the defendant in acquiring the stock. The plaintiff appealed. 
Held, that a fiduciary who has acted fraudulently in acquiring property is 
not entitled to reimbursement. Decree modified. Commonwealth Finance 
Corp. v. McHarg, 68 N. Y. L. J. No. 28, 399 (C. C. A., 2nd Circ.). 

A fiduciary who buys property for himself with respect to which he has 
a duty to another holds it as a constructive trustee. See 1 Perry, Trusts, 
5 ed., §§ 166, 202, 203, 207. See James B. Ames, “ Following Misappropri- 
ated Property,” 19 Harv. L. Rev. 511; Austin W. Scott, “ Progress of the 
Law — 1918-19109, Trusts,” 33 Harv. L. Rev. 688, 698. Many courts con- 
sider it so axiomatic that the trustee shall be reimbursed that the point 
is not mentioned. But the cases are legion which specifically give reim- 
bursement. Essex Trust Co. v. Enwright, 214 Mass. 507, 102 N. E. 441; 
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Trice v. Comstock, 121 Fed. 620 (8th Circ.); Stephens v. Dubois, 31 
R. I. 138, 76 Atl. 656; Hobday v. Peters (No. 1), 28 Beav. 349. Of 
course if the trustee has mingled his money with that of the cestué the 
burden is on him to identify his own funds. Farmer’s etc., Bank v. Kimball 
Milling Co., 1 S. D. 388, 47 N. W. 402. See Perry, Trusts, 5 ed., § 128. 
But except for one Texas case cited in the principal case there are only 
scattered dicta to the effect that the trustee forfeits what he has paid. 
See Doster v. Scully, 27 Fed. 782; Smith v. Brotherline, 62 Pa. St. 461; 
Olson v. Lamb, 56 Neb. 104, 76 N. W. 433. These intimate that there 
would be a forfeiture if there were “actual fraud.” It is hard to see just 
when fraud which is ground for a constructive trust will become heinous 
enough to impose such a penalty. The “clean hands” doctrine has pre- 
viously been thought to apply only to those seeking affirmative relief. See 
35 Harv. L. Rev. 754. The court’s contention that defendant is here 
demanding such relief is the more surprising in that the plaintiff is the 
appellant. It is to be hoped that other equity courts will not feel con- 
strained to give such free rein to their consciences. 


WIL_ts — ProBaTE — APPROVAL AND ACKNOWLEDGMENT OF WILL oF FULL- 
Boop InpIAN Requrrep By Act or Concress. — The testatrix, a full-blood 
Indian, devised her allotment by a will admitted to probate in the county 
court. An Oklahoma statute provides that actions to contest wills on the 
ground of want of due execution must be brought within one year after 
probate. (1910 Oxta. Rev. Laws, § 6219.) Two years after probate, the 
parent as heir of the testatrix brought an action of ejectment in the district 
court, alleging that the will failed to conform to an act of Congress pro- 
viding that “no will of a full-blood Indian devising real estate shall be 
valid ” if it disinherits the parent, unless acknowledged before and approved 
by one of the officers designated therein. (34 Strat. at L. 137, 145; 35 
Stat. AT L. 312, 315.) Held, that the probate of the will does not involve 
a determination of its acknowledgment or approval as required by Congress, 
and that the heir may question the will as a muniment of title. Judgment 
for the plaintiff affirmed. Armstrong v. Letty, 209 Pac. 168 (Okla.). 

The plaintiff is precluded by the Oklahoma statute from bringing an action 
to set aside the will. See 1910 Oxxa. Rev. Laws, § 6219. That the act of 
Congress may not be nullified, the court holds that the acknowledgment and 
approval required by Congress are not elements of due execution; the 
county court in admitting the will to probate did not, then, pass upon the 
question of fulfillment of the federal requirements. This overrules a line of 
cases which had established the doctrine that the federal requirements 
were incorporated into the Oklahoma law of wills. Homer v. McCurtain, 
40 Okla. 406, 138 Pac. 807; In re Impunnubbee’s Estate, 49 Okla. 161, 152 
Pac. 346. A will may now be valid and yet inoperative as an alienation 
of restricted lands. Blanset v. Cardin, 256 U. S. 319; Smith v. Williams, 
78 Okla. 297, 190 Pac. 555. This removes the bugbear of collateral attack, 
for those provisions of the will not within the purview of the federal statutes 
will not be affected by a want of acknowledgment of the will before proper 
federal officials. Though the principal case would be irreproachable if a 
case of first impression, it will have an unfortunate effect on the stability 
of land titles. 


WorkKMEN’s CoMPENSATION AcT—CoNSTRUCTION oF “LAWFUL RE- 
QUIREMENT ” — WHEN AcTION For DamaceEs Survives. — The Ohio Work- 
men’s Compensation Act provides that where an employee is injured 
because of the employer’s failure to comply with any lawful requirement 
for the protection of the lives and safety of employees, the employee may 
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at his option claim compensation or sue for damages. (OHI0 GEN. Cop, 
§ 1465-76.) The plaintiff was injured by falling from a defective scaffold 
negligently furnished by the employer. A statute provided that an employer 
who negligently furnishes unsuitable scaffolding is liable to fine or impris- 
onment. (OnI0 GEN. Cope, § 12593.) In suit for damages, there was 
judgment for the plaintiff below. Judgment was reversed by the Court 
of Appeals and the case certified to the Supreme Court. Held, that this 
statute does not create a “ lawful requirement,” as it fails to lay down 
specific requirements. Judgment rendered for the defendant. Patten v. 
Aluminum Castings Co., 136 N. E. 426 (Ohio). 

It would seem that the requirements of any valid statute are “lawful 
requirements.” The court argues that this can not be the proper con- 
struction for if it were the mere passage of a statute imposing a duty of 
due care on employers might open the courts to a flood of litigation and 
thus so narrow the scope of the Workmen’s Compensation Act as prac- 
tically to nullify it. But the primary purpose of the Act is to allow 
recovery for unavoidable injuries, and these cases would remain within 
the Act. See Jeremiah Smith, “ Sequel to Workmen’s Compensation Acts,” 
27 Harv. L. REv. 235, 245. Since it provides for partial and not complete 
compensation, it is fair when the employer is at fault that the workman 
should not be deprived of his action at law for full damages. See 
Poirier v. Legrand, 9 D. L. R. 269, 271. Some acts expressly pre- 
serve the workmen’s common law cause of action. See WorKMEN’s Com- 
PENSATION AcT, 1906, 6 Epw. 7, ch. 58, § 1 (2, b); St. oF QuEBEC, 9 Epw. 
7, ¢. 66, art. 5. To make the employer provide for compensation by insur- 
ance and in addition be liable for full damages at law may be unduly 
burdensome. But this should be remedied by legislation, not judicial con- 
struction. See 2 Lewis’ SUTHERLAND, STATUTORY CONSTRUCTION, 2 ed., 
§ 367. See Roscoe Pound, “ Common Law and Legislation,” 21 Harv. L. 
Rev. 383. Provisions similar to the one in question are found in a few 
other Workmen’s Compensation Acts. See 191g Cav. Srart., c. 471, § 6a 
(4); 1918 Porto Rico Laws, Act No. 10, § 21; 1915 WasH. Rem. Cope, 
§§ 6604-9. But its construction has been passed upon in Ohio only. Am. 
Woodenware Mfg. Co. v. Schorling, 96 Ohio St. 305, 117 N. E. 366. But 
see Frye’s Guardian v. Gamble Bros., 188 Ky.°283, 289, 221 S. W. 870, 873. 
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Oxrorp Stupres IN SoctaL AND LecAt History: Volume VI. Edited by 
Sir Paul Vinogradoff. (XI. Studies in the Hundred Rolls: Some 
Aspects of Thirteenth-Century Administration. By Helen M. Cam. 
XII. Proceedings against the Crown, 1216-1377. By Ludwik Ehrlich.) 
Oxford: Clarendon Press. 1921. pp. xii., 198; 274. 


Just now one of the most pressing topics in the history of law is the 
period beginning with the reign of Edward I. Another is the relation of 
medieval English law to medieval French law. These papers by Miss Cam 
and Dr. Ehrlich throw light on both of those topics. They also throw 
light on two important points in constitutional theory and practice, namely, 
the extent of executive functions, and the responsibility of the state for 
executive misconduct. Finally, these papers are useful examples of the 
way in which manuscripts and other recondite materials should be dissected 
and vivified. 

The two papers are independent pieces of work, separately paged and 
separately indexed. 
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' Miss Cam’s paper takes for granted that the reader already has con- 
siderable knowledge regarding the eyre and the inquest, their importation 
from Normandy, and their connection with national administration and 
with the origin of trial by jury. If the reader has not such knowledge 
at his fingers’ ends, he will do well to consult Thayer’s Preliminary Treatise 
on Evidence (pp. 1, 47, e¢ seg.), Stubbs’ Constitutional History of England 
(vol. I., § 164; vol. II., § 235), Pollock and Maitland’s History of English 
Law (2d. ed., vol. I., pp. 93, 138-143, 200-202, 544-546; vol. II:, pp. 520- 
521, 604, 644-647), Maitland’s Constitutional History of England (pp. 127, 
137-138), and Holdsworth’s History of English Law (vol. I., pp. 32-33, 112— 
116, 439-440). He will then be in a position to appreciate Bracton’s account 
of the justices in eyre and of the articles of the eyre (De Legibus, lib. III., 
tract. II., cap. I., fol. 115b-117b), and the procedure for the reforms con- 
templated by the Statute of Westminster the First. Also, he will be prepared 
to profit by the light which Miss Cam throws upon those subjects, and more 
particularly upon the enlargement from time to time of the articles of the 
eyre —a growth reminiscent of what happened to the praetor’s edict in - 
the Roman law. Finally, he will enjoy with Miss Cam the detective-like 
search into the nature of the Rotuli de Ragemannis and the meaning of the 
so-called Statute of Ragman. 

To appreciate Dr. Ehrlich’s paper requires less preparation. ‘The earliest 
important constitutional case in the Supreme Court of the United Stats, 
Chisholm v. Georgia, 2 Dallas, 419 (1793), familiarized American lawyers 
with the substantive and adjective law regarding the responsibility of the 
crown; and to this day this sort of question is of practical importance in 
courts of claims and elsewhere. Thus, a part of Dr. Ehrlich’s. discussion 
may have interest for even the most practical of practitioners, provided, 
at least, a taste for scholarship be assumed to exist. Persons who enjoy 
the development of political theory will attach much importance to Dr. 
Ehrlich’s reasons (pp. 49, note 4, 202-205) for accepting as authentic the 
passage wherein Bracton (De Legibus, lib. I1., cap. 16, sec. 3, fol. 34) 
repeated and expanded his well known statement to the effect that the 
King is under God and the law (De Legibus, lib. I., cap. 8, sec. 5, fol. 5b). 
Material is given for tracing early similarities between proceedings against 
the King of England and proceedings against the King of France (pp. 36- 
38, 201-202). It only remains to say of this paper, as of Miss Cam’s also, 
that the text abounds in concrete details and that the notes give a vast 
number of citations, so that the reader both has confidence in the conclusions 
stated and has opportunity to verify and expand those conclusions. 


EvuGENE WAMBAUGH. 





A SELECTION oF Cases ILLUSTRATIVE OF THE LAw oF CONTRACT, based on 
the collection of G. B. Finch. By Courtney Stanhope Kenny, LL.D., 
F.B.A. Cambridge, England: The University Press. 1922. pp. xXi., 511. 


In 1886 Mr. Gerald B. Finch published a volume of Cases on Contracts 
intended for the use of students of law at the English Universities. As 
the preface states, the plan was suggested by the system in use at the 
Harvard Law School. A second edition was published in 1896 by Messrs. 
Wright & Buckland, and the book under review is based on these editions. 
It is reduced to a more moderate size by the use of finer print and con- 
siderable abbreviation of the cases. Most of the cases in the edition of 
Wright & Buckland have been retained and a number of recent decisions 
included. A chapter on the interpretation of contracts and some decisions 
upon their assignment have been added. A few explanatory notes have 
been inserted. °. om 


° 
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The scope of the book is so considerable that sometimes the illustrations 
seem inadequate to the topic, as the editor would doubtless be the first 
to admit. The chief criticism that we are disposed to offer is one equally 
applicable to the original book of Mr. Finch; namely, the small regard paid 
to historical order. It is confusing to students to find a case like Cooke v. 
Oxley inserted among later cases, decided after the theory of continuing 
offers had been developed. Similarly, such cases as Ware v. Chappel and 
Pordage v. Cole, decided when the promises in bilateral contracts were 
held to be independent, follow the later cases on breach of instalment 
contracts and anticipatory breach in a rather odd way. 

We hope that. Dr. Kenny’s work in preparing this case book, and also 
case books on torts and criminal law, may promote, as he hopes that it will, 
the method of teaching law by concrete instances. S. W. 





Tue Law AND Practice oF BANKRuPtTcy. By Henry Campbell Black, LL.D. 
. Third Edition. Kansas City, Mo.: Vernon Law Book Company. 
1922. pp. xxiii, 1840. 


It is eight years since the previous edition of this work appeared, and 
re-editing was certainly needed, in view of the numerous important decisions 
within that period, to bring the book down to date. The new edition, a 
royal octavo, seems much larger than its predecessor (though this is partly 
due to more liberal methods of bookmaking) and the author professes to 
have “ subjected the entire work to a complete and systematic revision.” 

The decisions on bankruptcy questions in the 67 volumes of the Federal 
Reporter which have appeared between the publication of the two editions 
have doubtless been duly cited; but the author does not escape the be- 
setting fault of those who revise earlier editions: he still states as law 
what has been decided in early cases, though later decisions are at variance 
with the former doctrine. This is especially likely to be the case with 
books on bankruptcy, since only twenty-four years have elapsed since the 
bankruptcy statute was enacted, and during that time a great variety of 
doubtful points have been decided. Further, on not a few points apparently 
fixed by decisions of lower courts the decisions of the United States Supreme 
Court have compelled a revision of theory. 

As illustrations of this general criticism and also as an indication of other 
errors in the book, reference may be made to the following points: 

On page 532, the author says, “If alimony fixed by a decree of a State 
court is a provable debt in bankruptcy (which is ar unsettled question), 
it is of a nature to be released by the discharge.” For this proposition, 
the author cites a case in 94 Federal Reporter. It has been settled ever 
since 1901 by the case of Audubon v. Shufeldt, 181 U. S. 575, that alimony 
is not a provable debt. 

On page 748, it is said that a life-tenant of an equitable estate has no 
interest which will vest in his trustee in bankruptcy. This seems true, 
however, only when a so-called spendthrift trust is created by provisions 
against alienation or seizure by creditors. 

On page 752, it is said that an endowment policy payable to a bankrupt 
if he survives to a specified age, but payable to his wife if he dies before 
that time, will vest in the trustee unless the cash surrender value is paid 
by the bankrupt. In truth, only the interest of the bankrupt in the policy 
will pass, the wife’s interest being unaffected by the bankruptcy. 

On the following page the author asserts at some length that a policy 
which has no surrender value will pass to the trustee if it has some value 
in fact, and that the trustee may pay the premiums as they mature. In 
support of his statements, the author cites decisions in lower federal courts 
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and a decision of the Supreme Court which holds that if the insurance 
company customarily pays a surrender value, it is immaterial that it is not 
required to do so by contract. But only two pages before he has correctly 
stated at some length, in view of the most recent pronouncement of the 
Supreme Court, that policies which have no cash surrender value by contract 
or custom do not pass. 

On page 920, it is broadly stated that a general assignment more than 
four months old is in no way affected by the Bankruptcy Statute. It should 
have been pointed out that though such an assignment has ceased to be 
available as an act of bankruptcy, yet if it is a fraudulent conveyance, 
as is often the case, and the assignor is put into bankruptcy on other 
grounds, the assignment may be attacked within the period of the Statute 
of Limitations. 

On page 1045, there is a discussion of the right of an employee whose 
contract is interrupted by the bankruptcy of his employer to prove for the 
value of the contract for the period subsequent to the filing of the petition. 
The author states that the preponderance of authority is against the allow- 
ance of such a claim, citing decisions in lower federal courts; but only a 
page before he correctly states that a claim for damages under an executory 
contract for the value of the portion of the contract falling due after 
bankruptcy is provable, on the ground that the bankruptcy amounts to a 
repudiation and gives an immediate right of action at the time of filing 
the petition. This was decided by Central Trust Co. v. Chicago Auditorium 
Association, 240 U. S. 581, settling a variance of authority in the lower 
courts which had existed up to that time, and on which Mr. Black’s discussion 
on page 1045 is based. 

On page 1051, the author broadly states that no contingent claims are 
provable, and makes an unsuccessful attempt to show that the liability of 
a bankrupt indorser on negotiable paper not due at the time of the bank- 
ruptcy, is not contingent. In this discussion the author does not cite 
Williams v. The United States Fidelity Co., 236 U. S. 549, where the court 
held that one class of contingent liabilities at least, namely, those against 
a surety, not charged at the time of bankruptcy, may be provable claims. 
On page 1427, the author refers to this decision but fails to realize its 
full scope. Though the principal’s contract had been broken before bank- 
ruptcy, and demand made on the surety, the contract was one of indem- 
nity, and the principal had not suffered pecuniary loss prior to the filing 
of the petition. The claim was, therefore, contingent. 

On page 1242, it is stated that a creditor who has received a preference 
is not thereby debarred from proving a claim in bankruptcy on a separate 
and new debt created after the giving of the preference, and to which the 
preference could have no relation. This statement is certainly too broad. 
The fact that claims are entirely distinct does not make it unnecessary to 
surrender a preference on one claim as a condition of proving others. As 
to a new claim arising after a preference with reference to an earlier claim 
has already taken place, Section 60(c) states expressly the circumstances 
under. which the later claim may be set off against a right to recover the 
preference. 

The foregoing errors, discovered with no very thorough search, indicate 
that those who use this book should not place great reliance upon its state- 
ments without careful examination not only of the decisions cited by the 
author, but of later authorities. 

The type, printing, and paper are unexceptionable. S. W. 
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A SELECTION oF Cases UNDER THE INTERSTATE CoMMERCE Act. By Felix 
Frankfurter. Second Edition, Cambridge: Harvard University Press. 
1922: pp. Xil., 789. . 

Seldom has any field of legal instruction so definite a need for a new 
case book as that which has awaited Professor Frankfurter’s second edition 
of “A Selection of Cases Under the Interstate Commerce Act.” Railroad 
regulation in the United States has changed materially in theory and in 
underlying purpose in recent years — how materially, was pointed out by 
Mr. Chief Justice Taft in Railroad Commission of Wisconsin v. C. B. & 
Q. R. R. Co., 257 U. S. 563. The great purpose of the Act to Regulate 
Commerce of 1887 had been to insure uniformity of treatment among 
shippers and to prevent extortion. Restrictive regulation consonant to 
these principles stifled railroad development and the Transportation Act, 
1920, “imposed an affirmative duty on the Interstate Commerce Commis- 
sion to fix rates and to take other important steps to maintain an adequate 
railway service for the people of the United States.” Jbid., p. 585. The 
old law had dealt primarily with regulation of rates, while the more recent 
regulatory statutes have extended the fields of public supervision to regula- 
tion of railroad service and regulation of railroad management. Congress 
has declared itself favorable to “ regulation and control in the interest of 
the commerce of the United States considered as a whole.” (Section 152, 
46 5, Interstate Commerce Act, as amended by Transportation Act, 
1920. 

_ When the first edition of Professor Frankfurter’s selection of cases arising 

under the Interstate Commerce Act appeared in 1915, it met with a welcome 

reception, not only from teachers, but from lawyers and economists who 
had to do with the actuality of railroad regulation. The elaborate system 
of governmental machinery by which railroad regulation was accomplished 
has, to a considerable extent, developed a jurisprudence of its own. While 
basically the legal problems are those of constitutional law as it affects 
property rights, due process of law, impairment of contract obligations, 
and the powers of the Federal Government under the Commerce Clause, 
the war power and the power to establish post offices and post roads, yet 

a general or detached understanding of these principles is not sufficient 

to insure their proper application. An intelligent discussion of the problems 

of railroad regulation requires a knowledge of a technical terminology 
which is little understood by the average lawyer. Even though one had 

a general knowledge of the underlying principles, he could not successfully 

apply it without understanding, at least in a general way, the guiding 

policies of railroad traffic managers in making rates and the rules which 
regulatory bodies have established to test the propriety of such rates when 
they are attacked. 

Indeed, the first case book had a range of usefulness somewhat beyond 
the average case book for use in the schools. The present reviewer found 
the book extremely useful in the trial of cases before commissions and 
courts involving the subject matter. A copy of the book was always in 
his brief case. The second edition will be of even greater usefulness for 
it not only completes the presentation of legal precedents to date, but has 
some added sections which time and experience have demonstrated should 
be included. 

Professor Frankfurter has made a happy arrangement of his cases from 
the standpoint of teachability. The student is first presented with the 
basic legal propositions upon which federal regulation rests; then, through 
the medium of well selected decisions of the Interstate Commerce Commis- 
sion, he is brought into contact with the terminology and technology of 
rate making, quite necessary to permit an intelligent understanding of later 
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decisions of the courts and the purpose and effect of the more recent 
regulatory statutes. 

Yet, unlike many pioneer volumes, the merit of the selection of cases 
does not at all depend upon the fact that there are no other similar selec- 
tions available. The book presents an excellent choice of cases and arrange- 
ment, which could only be hoped for from one who had given the same 
extensive and intensive study to the philosophy of federal railroad regulation 
as that of Professor Frankfurter. 

A thoughtful examination of the new edition is also convincing of the 
fact that railroad regulation is far from its final development. While 
certain underlying principles, such as the relative functions of courts and 
commissions, and the supremacy of federal over state authority when 
the former is exercised, have been rather clearly enunciated, the excursion 
of Congress into new fields gives promise of new controversies, interesting 
alike to the student of constitutional law, the legal practitioner and the 
economist. The assertions in the Transportation Act, 1920, of a federal 
right to require construction of railroad extensions, to control security 
issues, to supervise with respect to interlocking directorates, and to compel 
the common use of terminals, have laid foundations for legal conflict. 
So, too, has the legislation with respect to the fixation of wages and the 
consolidation of railroad companies into larger systems, for, if the temper 
of the public continues favorable to legislation along these lines, we may 
well conclude that the law with respect to them is still in its infancy. 

Railroad regulation occupies considerable attention in the public press 
today, largely because of the belief prevalent in many quarters that high 
freight rates have been responsible for some of our financial ills, The 
Interstate Commerce Act may be amended in many particulars as a result 
of aggressive attacks upon it by “farm blocs” and others. The exact 
effect of these efforts, or of the changes in the law which may result, can 
only be intelligently understood if thinking men will give to the railroad 
problem the attention which it deserves. Professor Frankfurter’s selection 
of cases offers an opportunity for study along this line. The new case book 
is a valuable contribution to the literature of railroads. 


KENNETH F. Burcess. 





Tue ENGLisH Prison System. By Sir Evelyn Ruggles-Brise. New York: 
Macmillan Company. 1922. pp. xx., 275. 


In “ The English Prison System” by Sir Evelyn Ruggles-Brise, we have 
a somewhat judicious admixture of the point of view of a man of vision 
who is also a man of action. In writing it, he has fittingly crowned his 
active career as Commissioner and Director of the Prisons for England 
and Wales and as President of the International Prison Commission. Cer- 
tainly, no one in the English-speaking world is so well fitted to describe 
what officials have aimed to do with British prisons during the past seventy 
years. 

He seems to assume a somewhat skeptical attitude toward mental and 
performance tests. At any rate he does not believe it best to utilize them 
to the same extent as we Americans do. While admitting that medical 
science is assuming a more preponderating réle in the domain of criminal 
justice and recognizing the prevailing tendency to depend more and more 
upon medicine, psychiatry and other branches of science in the United States, 
the reader is left in the dark by the last part of the following statement: 

“In theory, the knowledge of the mental state of a person committing 
an offense is a condition precedent to a correct assessment of guilt... . 
The psychical laboratory as a system in aid of justice assumes, of course, 
a normal or reasonable being, and to such a being alone can full responsibility 
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be attached. It is obvious to what extravagance such a system can be 
pushed, but the underlying principle is sound, and a perfect prison system, 
based on science, would adapt its treatment to a far greater degree than at 
present to the varying categories of offenders, who, under the old classical 
system, which recognized only the uniform and abstract type of crime and 
criminal, would be consigned equally to the one abstract and uniform type 
of penalty — the prison cell.” 

In the chapter discussing education, moral and religious influences, we 
find interesting statistics about illiteracy. In 1890 there were 37,000 pris- 
oners committed who could neither read nor write; in 1900, 28,000, and in 
1913, the last recorded year, the number had fallen to 18,000. 

The author quite fully demonstrates that the separate system of cellular 
confinement is based upon an exaggerated conception of penance and upon 
the one-sided idea of the French mathematical philosophers, to the effect 
that man is a sort of mathematical abstraction. Both of these ideas have 
over-emphasized the individual. The author seems to understand a little 
less clearly that the Auburn plan of separate confinement by night and 
silent work in groups by day, which has prevailed in America, is in almost 
equal measure a denial of man as a social being. The author’s review of 
these two systems is brief but is perhaps the best analysis which has appeared 
in any language. 

Nowhere in his whole résumé of prison progress throughout the world 
does the author perform greater service to clear thinking than by exposing 
the hollowness of the traditional sentence “to hard labor.” It has always 
been a metaphysical conception of the lawyers and rarely if ever carried out 
in practice, because of its impossibility. Years ago in England, in order 
to try to comply with the ideas of lawyers, they invented such cruel ab- 
surdities as the treadwheel, the shot-drill, the crank, the capstan and stone- 
breaking, which were not abolished in English prisons until sentiment outside 
of prison circles forced it; a reminder of the persistence of cruelties and 
absurdities of different types in American prisons. Evidently, English and 
American prisons have been cursed in equal measure by unnatural devices, 
the product of unnatural ideas, which have denied that the prisoner is a 
man; which have attempted to negative the simple and obvious fact that 
the opportunity to engage in creative work is the greatest of all reforming 
forces. The denial of this opportunity is the curse of organized society 
and is a prolific cause of much unrest. As serious as it is in the outside 
world, it is a thousand times more serious within a prison. Not “ hard labor ” 
but absorbing labor of the right type should be the goal of every sentence. 

The author explains that under the system of preventive detention 
parolling, the man in England during this period of detention is under the 
supervision of a central committee and not under the police merely, for 
the remainder of his term, as is the case of commutations from penal servi- 
tude under other statutes in England and in America. The author creates 
the impression that he believes this invention of greater importance than 
the Borstal Reformatory System for offenders between the ages of 16 and 21. 

In the chapter on the movement of crime, dealing with the statistics of 
crime, the author presents data of great significance to American readers. 
The British people have long been noted for their accurate statistics of 
crime. In that country the leaders know the facts about the subject and 
the people can be kept informed concerning increases and decreases in every 
section of the country, whereas in an American state it is not even possible 
to know the total number of persons arrested, the total number indicted, 
the total indictments dismissed and the total of suspended sentences. We 
have accurate figures in most of our cities only for the total number sent 
to prison. 

There are a few instances where the author does not carry his argument 
to its logical conclusion. At one point he rather ineffectually argues that 
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the Irish prison system is based upon the British system and therein appar- 
ently fails to note the distinguishing contribution of Sir William Crofton, 
which I outlined in “ The Offender.” BurpeTTeE G. Lewis. 





Tue Lerezic Triats. By Claud Mullins. London: H. F. & G. Witherby. 
1922. pp. 238. 

This volume, to which Sir Ernest Pollock writes an introduction, is as 
attractive in general makeup as it must prove interesting and instructive 
to both lawyer and layman in our country. It gives an account of the 
war criminals’ trials that were held at Leipzig in 1921. Article 228 of the 
Treaty of Versailles provides that the German government shall hand over 
to the allied and associated powers for trial all persons accused of having 
committed an act in violation of the laws and customs of war, who are 
specified either by name or by the rank, office or employment which they 
held under the German authorities. With that fairness which happily 
illustrates what we most admire in the English mind, the author explains 
how these cases came to be tried in Germany and not in allied countries, 
In part, because of the intrinsic difficulties which must attend the trial of 
war criminals in foreign jurisdictions; but: largely prompted by considera. 
tions of essential justice, the allied powers consented to the trials by a 
German court. The German authorities were not relieved of the obligation 
to apprehend those against whom charges were presented. Great Britain, 
France and Belgium agreed to select certain cases, and to present the 
evidence upon which they relied in advance. In a few cases named, 
Germany was unable to secure the persons charged; but no suggestion is. 
made of the lack of good faith. The British government was represented 
by a mission which was led by Sir Ernest Pollock as Solicitor General, and 
of which the author was a member. While the mission attended the trials, 
its members did not direct or interfere with the prosecution beyond making 
suggestions, aiding in the attendance of witnesses and the presentation of 
evidence, and exerting such influence as the presence of so distinguished a 
commission would necessarily carry. The proceedings themselves were left to 
the German court, the prosecution officers named by the German authorities 
and counsel for the defendants. 

No doubt surprise will be felt at the small number of trials. There were 
six English, one Belgian, and five French cases. The explanation, of course, 
is that by that time the public cry for revenge and punishment had yielded 
largely to a demand that guilt in given cases be fixed as a warning and 
guide for future conduct. Convictions followed in five English cases, in 
no Belgian, and in one French case. It would serve little purpose to dwell 
on any but the English cases, because they alone were presented in a manner 
that would appeal to our sense of justice, and that would meet our require- 
ments of orderly proceeding. 

It is not possible in the course of a brief review to go into details, which 
are given in the book in very satisfactory manner. Suffice it to say that 
acts of cruelty in prison camps were established beyond question, and the 
gravest offense proved to the satisfaction of a German court was that a 
submarine had torpedoed a hospital ship. The commanding officer was not 
apprehended; but two subordinate officers were tried, and were convicted 
largely upon the ground that they should have disobeyed the orders. Only 
one English witness appears to have been doubted by the court, and with 
respect to him the author shares the court’s impression. The sentences 
ranged from so many months to four years, the penalties being increased 
by loss of commissions and by service of the terms in civil prisons. _The 
author regards the sentences as light and, after commenting upon peculiar 
features of German procedure, expresses his undisguised disapproval of the 
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attitude of some of the defendants’ counsel. But his description of the 
court, particularly the presiding judge and the prosecuting officers, reflect 
credit upon his own unbiased attitude, and marks the presiding judge, Dr. 
Schmidt, as a man of rare impartiality, strong sense of duty, great ability, 
and indomitable courage. 

This feature of the trials is after all the one that will be received with 
greatest satisfaction, now that we are searching for a way to return to a 
normal state of mind. That many and great crimes were committed did 
not have to be proved by court proceedings. What is of lasting value is 
that before the passions and hate of war had been allayed, it was possible 
fairly to hear and decide cases that involved the conduct of the very struggle. 
It was possible to find a court which in the midst of a defeated and suffering 
people, registered this triumph of even justice; to find a victor power that 
gave its aid to the achievement of that purpose, and that permitted a 
member of its commission to write the record. 

When we come to the deductions which Sir Ernest Pollock and the author 
make, many readers will have to say with Kipling: ‘“‘ That is another story.” 
True, a German court has forever placed beyond dispute the truth of the 
charge that grave offenses were committed by members of her military and 
naval force. Every one will share the author’s hope that this proof may 
serve to discourage similar misconduct in the future. But that conclusion 
does not establish that such crimes are peculiar to a particular people. 
It may be submitted that the effect would have been more far reaching, 
if the demand for such trials had comprised all charges of misconduct in 
the ranks of all participants in the war. He who has read, for illustration, 
the counter charges of Germany against French officers in prison camps and 
elsewhere, can not suppress a conviction of gravest wrongs, and can not doubt 
that an inquiry into those charges would have destroyed any impression 
that war cruelty was monopolized by any one people. 

Unhappily, article 228 bears the ear mark of the whole treaty, which 
was erected upon the assumption of undivided guilt. As that assumption 
has in time to yield to the truth, we will come to recognize that effective 
warning against a repetition of war cruelties must rest upon denunciation 
of the offense, wherever it shows its head. CHARLES NAGEL. 





MANUAL OF COLLECTIONS OF TREATIES AND OF COLLECTIONS RELATING TO 
Treaties. By Dennis Peter Myers. Cambridge: Harvard University 
Press. 1922. pp. xlvii., 685. 


This is a manual which must in the future be in every library and at 
the elbow of any person who is handling the texts of international treaties. 
It is the kind of work which can only be undertaken by a specialist, and 
which can only be published as a result of special provision. It does not 
purport to deal with specific treaties, but with collections of treaties. The 
volume will, for most purposes, supersede the smaller “ tentative list of 
treaty collections” published by the State Department at the end of the 
War. In addition to listing the general collections, ancient and modern, 
and the collections by states, it contains a valuable list of collections by 
subject matter, and especially useful is the list of works dealing with inter- 
national administration. The appendix contains a valuable essay by Mr. 
Myers on the publication of treaties, a historical sketch of treaty publica- 
tion from earliest times down to the beginning of the League of Nations 
Treaty Series. 

Mr. Myers has done a job for which scholays in the field of international 
law and international relations should be deeply grateful. trader 





